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Southern District of New York 


Peerless Mills, Inc., 


against 


Plaintiff, 


American Telephone and Telegraph Company, 


against 


Defendant and 
Third-Party Plaintiff, 


Hertz, Warner & Company, a partnership, et al., 

Third-Party Defendants. 


Pertinent Docket Entries 

Date Proceedings 

Mar. 1, 71 —Filed Complaint. Issued Summons. 

Mar. 24, 71—Filed summons with marshal’s return. 

May 3, 71 —Filed Answer to the complaint. 

July 23, 71 —Filed Rule 14 complaint and jury demand. 

Sept. 9, 71 —Filed Answer of 3rd party deft. Hertz, War¬ 
ner & Co., Irving Hertz, and Henry Warner 
to pltff’s Rule 14 Complaint and counter¬ 
claim. 

Sept. 29, 71—Filed Reply to Counterclaim. 

May 14, 74 —Before Frankel, J. non-jury trial begun. 

May 15, 75 —Trial continued. 

May 16, 74 —Trial continued and concluded (3 days). De¬ 
cision reserved. 
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Date Proceedings 

Oct. 31, 74 —Filed Opinion #41382-Findings of Fact and 
Conclusions of Law. 

Nov. 6, 74 —Filed Judgment. 

Dec. 4, 74 —Filed pltff. Peerless Mills, Inc. Notice of 
Appeal. 

Dec. 4, 74 —Filed Bond for undertaking for costs on 
appeal. 

Dec. 23, 74 —Filed notice that the record on appeal has 
been certified and transmitted to the USCA 
on 12-23-74. 
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Summons 

UNITED STATES DISTRICT COURT 
Fob the Southern District of New York 

Division 

Civil Action File No. 71 Civ. 910 
Filed 3/1/71 
Docket 3/1/71 M.TS 

-o- 

Peerless Mills, Inc., 

Plaintiff, 

v. 

American Telephone and Telegraph Company, 

Defendant. 

-o- 

To the above named Defendant: 

You are hereby summoned and required to serve upon 
Kissam & Ealpin, plaintiff’s attorney, whose address is 
120 Broadway, New York, New York 10005, an answer to 
the complaint which is herewith served upon you, within 
20 days after service of this summons upon you, exclusive 
of the day of service. If you fail to do so, judgment by 
default, will be taken against you for the relief demanded 
in the complaint. 

John Livingston 

Clerk of Court 

s/ L. Weinberg 

Deputy Clerk 


Date: March 1, 1971 


[Seal of Court] 
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Complaint 

UNITED STATES DISTRICT COURT 
Southern District of New York 
71 C-v. 910 


[Same Title] 

Plaintiff Demands Trial By .Jury 

Plaintiff, by its attorneys, for its complaint against 
defendant respectfully alleges: 

First: Plaintiff, Peerless Mills, Inc. (hereinafter “Peer¬ 
less”), now is and at all times hereinafter mentioned was 
a corporation organized and existing under the laws of the 
State of Rhode Island, with its principal place of business 
located at Miami, Florida. 

Second: Upon information and belief, defendant, 
American Telephone and Telegraph Company (hereinafter 
“AT&T”), now is and at all times hereinafter mentioned 
was a corporation organized and existing under the laws of 
the State of New York, with its principal place of business 
located at New York, New York. 

Third: The amount in controversy herein, exceeds, 
exclusive of interest and costs, the sum of ten thousand 
dollars ($10,000). 

Fourth: At all times hereinafter mentioned, plaintiff 
Peerless was the owner of two thousand (2,000) shares of 
the Common Stock of defendant, which ownership was 
evidenced by a stock certificate bearing number 0471-0429, 
issued and registered to plaintiff by defendant. 

Fifth: Upon information and belief, at all times rele¬ 
vant herein, defendant acted as its own transfer agent. 
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Complaint 

Sixth: On or about July 8, 1970, defendant received by 
registered mail, written instructions from plaintiff direct¬ 
ing defendant to place a “stop transfer” on stock certifi¬ 
cate number 0471-0429, registered in plaintiff’s name, until 
further written notice from plaintiff. 

Seventh: Upon information and belief, despite plain¬ 
tiff’s written instructions to the contrary, on or about 
September 17, 1970, defendant, without notification to, or 
authority from plaintiff, transferred plaintiff’s two thou¬ 
sand (2,000) shares of AT&T common stock by cancelling 
certificate No. 0471-0429; issuing in its place a new certifi¬ 
cate numbered 0492-8835 and delivering said new certificate 
to a third person. 

Eighth: By reason of defendant’s wrongful transfer of 
plaintiff’s aforementioned two thousand (2,000) shares of 
AT&T common stock, and without any fault on the part of 
plaintiff, plaintiff has been deprived of its rights incidental 
to and arising from the ownership of said stock; has been 
deprived of all dividends paid on said stock since October 
1, 1970, and has been deprived of the power to sell any 
part or all of said stock for which plaintiff has no adequate 
remedy at law. 

Ninth: Plaintiff has demanded that defendant make 
restitution for all losses suffered by plaintiff as a result of 
defendant’s wrongful transfer of plaintiff’s two thousand 
(2,000) shares of AT&T common stock. Defendant has in 
the past, and continues at the time of the commencement 
of this action, failed and refused to make such restitution. 








Complaint 


Wherefore, plaintiff prays for judgment directing: 

(a) That defendant issue to plaintiff a certificate for 
two thousand (2,000) shares of AT&T common stock. 

(b) That defendant pay to plaintiff all accrued divi¬ 
dends paid thereon from October 1, 1970, with interest 
from the dates on which each such dividend was paid. 

(c) That plaintiff have such other and further relief as 
this Court may deem just and proper. 

Kissam & Halpin 

By Anthony S. Genovese 
A Member of the Firm 
Attorneys for Flaintiff 
120 Broadway 
New York, New York 10005 
962-2000 


Of Counsel: 

Berlack, Israels & Liberman 
26 Broadway 

New York, New York 10004 
248-6900 
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Answer of Defendant AT&T 

UNITED STATES DISTRICT COURT 
Southern District of New York 
71 Civ. 910 


[Same Title] 


Defendant, American Telephone and Telegraph Com¬ 
pany (“AT&T”), by its attorneys Davis Polk & Wardwell, 
as and for an answer to the complaint herein: 

1. Denies that it has knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations set 
forth in paragraph 1 of the complaint. 

2. Admits the allegations contained in paragraph 2 of 
the complaint. 

3. Admits the allegations contained in paragraph 3 of 
the complaint. 

4. Denies that it has knowledge or information suffi¬ 
cient to form a belief as to the truth of the allegations set 
forth in paragraph 4 of the complaint, except admits that 
Stock Certificate No. 471-0429 was issued and registered 
in plaintiff’s name. 

5. Admits the allegations contained in paragraph 5 of 
the complaint. 

6. Admits the allegations contained in paragraph 6 of 
the complaint. 
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Answer of Defendant AT&T 

7. Denies the allegations in paragraph 7 of the com¬ 
plaint except admits that on September 17, 1970 it trans¬ 
ferred two thousand (2,000) shares of AT&T Common 
Stock by cancelling Certificate No. 0471-0429, and, in its 
place, issuing and delivering a new certificate numbered 
0492-8833 to a third person and delivering said new certifi¬ 
cate to said third person. 

8. Denies the allegations contained in paragraph 8 of 
the complaint. 

9. Denies the allegations contained in paragraph 9 of 
the complaint except admits that plaintiff has requested 
from defendant 2,000 shares of AT&T Common Stock and 
defendant has declined to act on said request. 

Wherefore, the above named defendant AT&T prays 
judgment dismissing the complaint with costs and disburse¬ 
ments of this action. 

Dated: New York, New York 
April 29, 1971 

Davis Polk & Wardwell 
1 Chase Manhattan Plaza 
New York, New York 10005 
HAnover 2-3400 
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Complaint Pursuant to Rule 14 Asserting 
Additional Claims against Third-Party 
Defendants 

UNITED STATES DISTRICT COURT 
Southern District of New York 
71 Civ. 910 

-o- 

Peerless Mills, Inc., 

Plaiitiff, 

against 

American Telephone and Telegraph Company, 

Defendant and Third-Party Plaintiff, 


against 

Hertz, Warner & Co., a partnership and Norman Carney, 
Paul Cohn, Vincent Genna, Martin Gilman, Joel 
Held, Irving Hertz, Louis Kulikofsky, Jay Leyner, 
Milton Litt, Charles Matthews, Robert Sadler, James 
Sadlier, Robert Sadlier, Jay Saluc, Kenneth Sheldon 
and Henry Warner, general partners in Hertz, Warner 
& Co., 

Third-Party Defendants. 

-o- 

Plaintiff Demands Trial By Jury 

Plaintiff, by its attorneys, for its complaint against 
defendant and third-party defendants Hertz, Warner & 
Co., Irving Hertz and Henry Warner, respectively, alleges: 
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Complaint Pursuant to Rule U Asserting Additional 
Claims against Third-Party Defendants 

For a First Claim Against Defendant American 
Telephone and Telegraph Company 

First: Plaintiff, Peerless Mills, Inc. (“Peerless”), 
now is and at all times hereinafter mentioned was a cor¬ 
poration organized and existing under the laws of the 
State of Rhode Island, with its principal place of business 
located at Miami, Florida. 

Second: Upon information and belief, defendant, 
American Telephone and Telegraph Company (“AT&T”), 
now is and at all times hereinafter mentioned was a cor¬ 
poration organized and existing under the laws of the 
State ot New Tork, with its principal place of business 
located at New York, New York. 

Third: The amount in controversy herein, exceeds, 
exclusive of interest and costs, the sum of ten thousand 
dollars ($10,000). 

Fourth: At all times hereinafter mentioned, plaintiff 
Peerless was the owner of two thousand (2,000) shares 
of the common stock of defendant, which ownership was 
evidenced by a stock certificate bearing number 0471-0429, 
issued and registered to plaintiff by defendant. 

Fifth: Upon information and belief, at all times rele¬ 
vant herein, defendant acted as its own transfer agent. 

Sixth: On or about July 8, 1970, defendant received 
by registered mail, written instructions from plaintiff 
directing defendant to place a “stop transfer” on stock 
certificate number 0471-0429, registered in plaintiff’s name, 
until further written notice from plaintiff. 






11a 


Complaint Pursuant to Rule U Asserting Additional 
Claims against Third-Party Defendants 

Seventh: Upon information and belief, despite plain¬ 
tiff’s written instructions to the contrary, on or about 
September 17, 1970, defendant, without notification to, 
or authority from plaintiff, transferred plaintiff’s two 
thousand (2,000) shares of AT&T common stock by can¬ 
celling certificate No. 0471-0429; issuing in its place a new 
certificate numbered 0492-8835 and deliveing said new cer¬ 
tificate to a third person. 

Eighth: By reason of defendant’s wrongful transfer 
of plaintiff’s aforementioned two thousand (2,000) shares 
of AT&T common stock, and without any fault on the part 
of plaintiff, plaintiff has been deprived of its rights inci¬ 
dental to and arising from the ownership of said stock; 
has been deprived of all dividends paid on said stock since 
October 1, 1970, and has been deprived of the power to 
sell any part or all of said stock for which plaintiff has 
no adequate remedy at law. 

Ninth: Plaintiff has demanded that defendant make 
restitution for all losses suffered by plaintiff as a result 
of defendant’s wrongful transfer of plaintiff’s two thou¬ 
sand (2,000) shares of AT&T common stock. Defendant 
has in the past, and continues at the time of the commence¬ 
ment of this action, failed and refused to make such 
restitution. 


For a Second Claim Against Third-Party Defendants 
Hertz, Warner & Co., Irving E. Hertz and 
Henry Warner 


Tenth: Plaintiff repeats and realleges each and every 
allegation of paragraphs First, Third and Fourth of the 
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Complaint Pursuant to Rule U Asserting Additional 
Claims against Third-Party Defendants 

Complaint with the same force and effect as if fully set 
forth herein. 

Eleventh: Upon information and belief, third-party 
defendant Hertz, Warner & Co. (Hertz,Warner) at all 
relevant times herein was and is a partnership created 
under an agreement of limited partnership, dated July 
1, 1968, pursuant to the laws of the State of New York, 
having its principal place of business in New York, New 
York. 

Twelfth: Upon information and belief third-party 
defendants Irving E. Hertz (Hertz) and Henry Warner 
(Warner) are citizens and residents of the State of New 
Jersey and general partners of Hertz, Warner. 

Thirteenth: This claim arises out of the transactions 
and occurrences that are the subject matter of plaintiff’s 
claim herein against the third-party plaintiff, AT&T. 

Fourteenth: Upon information and belief, in or about 
April, 1969 third-party defendants Hertz and Warner 
initiated discussions with third-party defendant Paul Cohn 
concerning the possibility of Cohn becoming a general 
partner in Hertz, Warner. 

Fifteenth: In or about June 1969, Warner, with the 
knowledge and consent of Hertz, made a non-negotiable 
offer to Cohn to become a general partner in Hertz, 
Warner. Pursuant to the terms of this offer, Cohn was 
to make a capital contribution to Hertz, Warner in the 
amount of $100,000. 
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Complaint Pursuant to Rule U Asserting Additional 
Claims against Third-Party Defendants 

Sixteenth: Hertz and Warner were aware and Cohn 
so advised them, that if Cohn agreed to become a partner 
it would be necessary for him to borrow his required 
capital contribution from Peerless. 

Seventeenth: On or about July 1, 1969, Cohn agreed 
to become a general partner in Hertz, Warner and to 
make a capital contribution of $100,000. 

Eighteenth: Upon information and belief, in or about 
September 1969, a proposed partnership agreement dated 
July 1, 1969, amending the Articles of Limited Partnership 
of Hertz, Warner dated July 1, 1968, was circulated for 
signature among the proposed general and limited partners 
of Hertz, Warner. This proposed agreement required the 
general and limited partners to contribute to the capital 
of Hertz, Warner in stated amounts and to maintain such 
amounts in their capital accounts. 

Nineteenth: Upon the representation that each of the 
general and limited partners would sign and accept the 
proposed 1969 partnership agreement and meet their re¬ 
quired capital contributions, which representation was 
relied upon by Cohn, Cohn in or about September 1969 
signed said agreement. 

Twentieth: In or about October 1969, in order to meet 
his stated capital contribution to Hertz, Warner, Cohn 
borrowed 2,000 shares of AT&T stock from plaintiff Peer¬ 
less and delivered said stock to Hertz, Warner. 
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Complaint Pursuant to Rule H Asserting Additional 
Claims against Third-Party Defendants 

Twenty-first: Upon information and belief, in connec¬ 
tion with said borrowing, third-party defendant Held, an 
attorney for Hertz, Warner, prepared a loan agreement 
covering the 2,000 shares of AT&T stock, which agreement 
was subsequently executed by Peerless and Cohn. 

Twenty-second: By the terms of the aforesaid loan 
agreement, Peerless agreed to lend to Cohn 2,000 shares 
of AT&T stock for the purpose of enabling Cohn to meet 
his capital contribution in Hertz, Warner in accordance 
with the terms of the proposed partnership agreement. 

Twenty-third: Upon information and belief, the loan 
agreement between Peerless and Cohn was never submitted 
to the New York Stock Exchange for its approval and its 
determination that the terms of this agreement would 
permit the proceeds of the loan which constituted Cohn's 
capital borrowing to be considered as a capital contribu¬ 
tion to the firm of Hertz, Warner under the Rules of the 
New York Stock Exchange. 

Twenty-fourth: Upon information and belief, the pro¬ 
posed July 1, 1969, partnership agreement of Hertz, 
Warner never became effective since it was not signed or 
accepted by at least seven of the proposed partners and 
since these partners and others failed to make their capital 
contributions as required by the agreement. 

Twenty-fifth: Upon information and belief, Hertz, 
Warner failed to obtain the required written consent or 
ratification of all the limited partners of Hertz, Warner of 
the proposed admission of Cohn and several other persons 
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Complaint Pursuant to Rule 1U Asserting Additional 
Claims against Third-Party Defendants 

as general partners to the firm pursuant to the terms of 
the proposed July 1, 1969 agreement. 

Twenty-sixth: By reason of the failure on the part 
of at least seven of the proposed partners to sign and 
accept the July 1, 1969 agreement, and by reason of the 
failure of these partners and others to make their capital 
contribution to Hertz, Warner and as a consequence of the 
failure to obtain the required approval of the limited 
partners of Hertz, Warner on the admission of Cohn and 
other new general partners to the firm in July 1969, Cohn 
never became a partner of Hertz, Warner. 

Twenty-seventh: As a consequence of the failure of 
at least seven of the proposed partners to sign and accept 
the July 1, 1969 agreement, and by reason of the failure 
of these partners and others to make their capital con¬ 
tribution to Hertz, Warner and as a consequence of the 
failure to obtain the required appr val of all the limited 
partners of Hertz, Warner or the admission of Cohn and 
other new general partners to the firm in July 1969 and 
since the New York Stock Exchange never approved the 
agreement between Cohn and Peerless as required by the 
rules of the Exchange, the 2,000 shares of AT&T common 
stock owned by Peerless were wrongfully converted, re¬ 
tained and sold by Hertz, Warner, Hertz and Warner; 
and Peerless has been deprived of its rights incidental to 
and arising from the ownership of said stock. 
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Complaint Pursuant to Rule lit Asserting Additional 
Claims against Third-Party Defendants 

For a Third Claim Against Third-Party 
Defendants Hertz, Warner & Co., Irving E. 

Hertz and Henry Warner 

Twenty-eighth: Plaintiff repeats and realleges each 
and every allegation of paragraphs First, Third, Fourth, 
Eleventh, Twelfth, Thirteenth, Fourteenth and Fifteenth 
of the complaint with the same force and effect as if fully 
set forth herein. 

Twenty-ninth: Upon information and belief, at tne 
time that third-party defendant Warner proposed to Cohn 
that he join the firm of Hertz, Warner as a general partner, 
Warner, with the knowledge and acquiescence of Hertz, 
represented to Cohn that the firm was prospering finan¬ 
cially and that Cohn would enjoy material benefits if he 
became a partner in the firm. Cohn advised Peerless of 
these representations. 

Thirtieth: Upon information and belief, at the time 
that Warner was soliciting Cohn to become a partner of 
Hertz, Warner, Warner and Hertz knew that Hertz, 
Warner was suffering severe financial reversals and was, 
in fact, in dire financial straits. Hertz and Warner desired 
to solicit Cohn’s membership in the firm and his capital 
contribution for the purpose of reducing their own capital 
contributions at a time when the firm was in poor financial 
condition. 

Thirty-first: Upon information and belief, prior to 
July 1, 1969, Hertz and Warner knew and were, in fact, 
advised by Cohn that it was necessary for him to borrow 
the funds required to meet his capital contribution from 
plaintiff Peerless. 
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Complaint Pursuant to Rule H Asserting Additional 
Claims against Third-Party Defendants 

Thirty-second: On or about July 1, 1969, Cohn agreed 
to become a general partner in Hertz, Warner and to make 
a capital contribution of $100,000. 

Thirty-third: Upon information and belief, in or about 
September 1969, the proposed partnership agreement, 
dated July 1, 1969, amending the Articles of Limited Part¬ 
nership of Hertz, Warner dated July 1,1968, was circulated 
for signature among the proposed general and limited 
partners of Hertz, Warner. This proposed agreement 
required the general and limited partners to contribute 
to the capital of Hertz, Warner the stated ? >unts and 
to maintain such amounts in their capital accents. By 
the terms of this proposed agreement, the required capital 
contributions of both Hertz and Warner were substantially 
reduced from the amounts required as capital contributions 
under the terms of the partnership agreement of July 

1968, then in effect. 

Thirty-fourth: Upon the representation that each of 
the general and limited partners would sign the proposed 
1969 partnership agreement and meet their required capital 
contributions, and upon the representation that Hertz, 
Warner was prospering financially, which representations 
were relied upon by Cohn, Cohn in or about September 

1969, signed said agreement. 


Thirty-fifth: Upon information and belief, prior to the 
time that Cohn signed the proposed partnership agreement 
m September 1969, Hertz and Warner knew or had reason 
to know that at least seven of the proposed partners would 
not sign the proposed partnership agreement of July 1, 
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Complaint Pursuant to Rule 1U Asserting Additional 
Claims against Third-Party Defendants 

1969 and would not make their required capital contribu¬ 
tions pursuant thereto. 

Thirty-sixth: In or about October 1969, in order to 
leet his stated capital contribution to Hertz, Warner, Cohn 
boirowed 2,0u0 shares of AT&T stock from plaintiff Peer¬ 
less and delivered said stock to Hertz, Warner. 

Thirty-seventh: Upon information and belief, in con¬ 
nection with said bon owing, third-party defendant Held, 
an attorney for Hertz, Warner, prepared a loan agreement 
covering the 2,000 shares of AT&T stock, which agreement 
was subsequently executed by Peerless and Cohn. 

Thirty-eighth: By the terms of the aforesaid loan 
agreement, Peerless agreed to lend to Cohn 2,000 shares 
of AT&T stock for the purpose of enabling Cohn to meet 
his capital contribution in Hertz, Warner in accordance 
with the terms of the proposed partnership agreement. 

Thirty-ninth: Had Cohn and/or Peerless been informed 
by Hertz, Warner, Hertz or Warner: 

a) that Hertz, Warner had suffered severe fi¬ 
nancial reversals and that it was in dire financial 
straits; 

b) that at least seven of the proposed partners 
to the July 1, 1969 partnership agreement would not 
sign or accept said agreement and would not make 
their capital contributions pursuant thereto, 

Cohn would not have agreed to become a general partner 
in Hertz, Warner and Peerless and Cohn would not have 
entered into the aforesaid loan agreement pursuant to 
which the 2,000 shares of AT&T stock were delivered to 
Hertz, Warner for the purpose of meeting Cohn’s capital 
contribution. 


9 
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Complaint Pursuant to Rule 1U Asserting Additional 
Claims against Third-Party Defendants 

Fortieth: Subsequent to the time that Peerless de¬ 
livered its 2,000 shares of AT&T stock to Hertz, Warner 
pursuant to the aforesaid loan agreement with Cohn, at 
least seven of the proposed partners of Hertz, Warner re¬ 
fused to recognize the July 1, 1969 partnership agreement 
as being effective, refuseu to sign said agreement and re¬ 
fused to make their required capital contributions there¬ 
under. 

Forty-first: On or about September 21, 1970, the 2,000 
shares of AT&T stock delivered by Peerless pursuant to 
the aforesaid loan agreement were sold at the direction of 
Hertz. 

Forty-second: Upon information and belief, five months 
after Peerless delivered its 2,000 shares of AT&T stock 
pursuant to the aforesaid loan agreement, Hertz, Warner 
entered voluntary liquidation and commenced winding up 
the business of the firm as a result of the financial reversals 
that it has suffered. 

Forty-third: By reason of the material misrepresenta¬ 
tions as to the financial condition of the firm made by Hertz, 
Warner, Warner and Hertz, and the failure to disclose that 
several partners would not make their required capital con¬ 
tributions, the proposed July 1969 partnership agreement 
was ineffective and the securities loan agreement between 
Peerless and Cohn became null and void. Asa consequence, 
Hertz, Warner, Warner and Hertz through their fraudulent 
misrepresentations and nondisclosures wrongfully con¬ 
verted the 2,000 shares of AT&T common stock to their 
own benefit and use, and Peerless has been deprived of its 
rights incident to and arising from the ownership of said 
stock. 





N 


- ■ ' ( 


20a 

Complaint Pursuant to Rule lb Asserting Additional 

Claims against Third-Party Defendants 

Wherefore, plaintiff prays for judgment directing that: 

a) Defendant AT&T issue to plaintiff a certi¬ 
ficate for 2,000 shares of AT&T common stock; 

b) Defendant AT&T pay to plaintiff all accrued 
dividends paid thereon from October 1, 1970 with 
interest from the date on which such dividend was 
paid; 

c) Third-party defendant Hertz, Warner deliver 
to plaintiff 2,000 shares of AT&T common stock 
wrongfully and fraudulently converted together with 
all accrued dividends paid thereon from October 1, 
1970 with interest from the dates on which each 
dividend was paid; 

d) Third-party defendants Hertz and Warner, 
jointly and severally, deliver to plaintiff 2,000 shares 
of AT&T common stock wrongfully and fraudulently 
converted together with all accrued dividends paid 
thereon from October 1, 1970 with interest from the 
dates on which each dividend was paid; 

e) Plaintiff have such other and further relief 
as this Court may deem just and proper. 

Kissam & Halpin 

By Anthony S. Genovese 

A Member of the Firm 
Attorneys for Plaintiff 
Peerless Mills, Inc. 

120 Broadway 
New York, New York 10005 
962-2000 
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UNITED STATES DISTRICT COURT 
Southern District of New York 
71 Civ. 910 


[Same Title] 


Third-Party Defendants, Hertz, Warner & Co. (“Hertz, 
Warner”), Irving Hertz (“Hertz”), and Henry Warner 
(“Warner”), by their attorneys, Willkie Farr & Gallagher, 
answering the Complaint, pursuant to Rule 14, of plaintiff, 
Peerless Mills, Inc. (“Peerless”), allege upon information 
and belief: 

1. Deny having any knowledge or information thereof 
sufficient to form a belief as to the truth of each and every 
allegation contained in paragraph 1 of the Complaint. 

2. Deny having any knowledge or information thereof 
sufficient to form a belief as to the truth of each and every 
allegation contained in paragraph 2 of the Complaint. 

3. Deny having any knowledge or information thereof 
sufficient to form a belief as to the truth of each and every 
allegation contained in paragraph 3 of the Complaint. 

4. Deny each and every allegation contained in para¬ 
graph 4 of the Complaint. 

5. Deny having any knowledge or information thereof 
sufficient to form a belief as to the truth of each and every 
allegation contained in paragraph 5 of the Complaint. 
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6. Deny having any knowledge or information thereof 
sufficient to form a belief as to the truth of each and every 
allegation contained in paragraph 6 of the Complaint. 

7. Deny having any knowledge or information thereof 
sufficient to form a belief as to the truth of each and every 
allegation contained in paragraph 7 of the Complaint. 

8. Deny each and every allegation contained in para¬ 
graph 8 of the Complaint. 

9. Deny having knowledge or information thereof suffi¬ 
cient to form a belief as to the truth of each and every 
allegation contained in paragraph 9 of the Complaint. 

10. With respect to the allegations contained in para¬ 
graph 10 of the Complaint, defendants Hertz, Warner, 
Irving Hertz and Henry Warner repeat and reallege their 
answers herein to paragraphs 1, 3 and 4 of the Complaint 
with the same full force and effect as if hereinafter again 
set forth at length. 

11. Deny each and every allegation contained in para¬ 
graph 11 of the Complaint except admit that Hertz, Warner 
& Co. is a limited partnership created under an Agreement 
of Limited Partnership dated July 1, 1969, pursuant to the 
laws of the State of New York, having its principal place 
of business in Nev fork, New York. 

12. Deny each and every allegation contained in para¬ 
graph 12 of the Complaint except admit that Henry Warner 
is a resident of New Jersey and that Hertz and Warner 
are general partners of Hertz, Warner at the relevant 
times herein. 
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13. Deny having any knowledge or information thereof 
sufficient to form a belief as to the truth of each and every 
allegation contained in paragraph 13 of the Complaint. 

14. Deny each and every allegation contained in para¬ 
graph 14 of the Complaint. 

15. Deny each and every allegation contained in para¬ 
graph 15 of the Complaint. 

16. Deny each and every allegation contained in para¬ 
graph 16 of the Complaint. 

17. Admit the allegations contained in paragraph 17 of 
the Complaint. 

18. Deny each and every allegation contained in para¬ 
graph 18 of the Complaint except admit that an agreement 
amending the Articles of Limited Partnership of Hertz, 
Warner was circulated for signature among the general 
limited partners of Hertz, Warner. Such agreement con¬ 
tained provisions relating to partners’ capital accounts. 

19. Deny each and every allegation contained in para¬ 
graph 19 of the Complaint except admit that Paul Cohn 
signed the Hertz, Warner partnership agreement. 

20. Admit the allegations contained in paragraph 20 of 
the Complaint. 

21. Deny having any knowledge or information thereof 
sufficient to form a belief as to the truth of each and every 
allegation contained in paragraph 21 of the Complaint ex¬ 
cept admit that a loan agreement coverir the 2,000 shares 
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of AT&T stock was executed by Peerless and Colin. On or 
about October 24, 1969, the board of directors of the plain¬ 
tiff duly adopted a resolution, a copy of which is annexed 
hereto as “Exhibit A”. The “Securities Loan Agree¬ 
ment” referred to in the plaintiff’s Complaint is attached 
hereto as “Exhibit B”. 

22. Deny each and every allegation contained in para¬ 
graph 22 of the Complaint except admit that by the “Se¬ 
curities Loan Agreement” referred to in paragraph 22 of 
the plaintiff’s Complaint, the plaintiff inter alia: 

(a) surrendered all property rights in 2,000 
shares of the common stock of AT&T referred to in 
its Complaint; 

(b) authorized Mr. Paul Cohn to contribute the 
same to Hertz, Warner & Co. as a contribution of 
capital by him and to make the same available to 
Hertz, Warner & Co. as part of the firm’s assets; 
and 

(c) agreed that the 2,000 shares of the common 
stock of AT&T were to be “held, pledged, sold, 
transferred, disposed of or otherwise dealt with” 
by Hertz, Warner & Co. as “partnership property” 
in like manner as though Paul Cohn had so con¬ 
tributed or made available his own securities. 

The “Securities Loan Agreement” is attached hereto as 
Exhibit B and defendants respectfully refer the Court to 
that document for its full terms and effect. 
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23. Deny having any knowledge or information thereof 
sufficient to form a belief as to the truth of each and every 
allegation contained in paragraph 23 of the Complaint. 

24. Deny each and every allegation contained in para¬ 
graph 24 of the Complaint. 

25. Deny each and every allegation contained in para¬ 
graph 25 of the Complaint. 

26. Deny each and every allegation contained in para¬ 
graph 26 of the Complaint. 

. 27. Deny each and every allegation contained in para¬ 
graph 27 of the Complaint. 

28. W ith respect to the allegations contained in para¬ 
graph 28 of the Complaint, defendants Hertz, Warner, 
Hertz and Warner repeat and reallege their answers herein 
to paragraphs 1, 3, 4, 11, 12, 13, 14 and 15 of the Complaint 
with the same full force and effect as if hereinafter again 
set forth at length. 

29. Deny each and every allegation contained in para¬ 
graph 29 of the Complaint. 

30. Deny each and every allegation contained in para¬ 
graph 30 of the Complaint. 

31. Deny each and every allegation contained in para¬ 
graph 31 of the Complaint. 

32. Admit the allegations contained in paragraph 32 of 
the Complaint. 
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33. Deny each and every allegation contained in para¬ 
graph 33 of the Complaint except admit that the partner¬ 
ship agreement dated July 1, 1969, amending the Articles 
of Limited Partnership of Hertz, Warner dated July 1, 
1968, was circulated for signature among the general and 
limited partners of Hertz, Warner. This agreement con¬ 
tained provisions relating to capital contributions of the 
partners. The capital contribution of Irving Hertz was 
reduced from the amount in the 1968 agreement and the 
capital contribution of Henry Warner was increased as 
compared to that under the terms of the partnership agree¬ 
ment of July 1968. 

34. Deny each and every allegation contained in para¬ 
graph 34 of the Complaint except admit that Cohn signed 
the partnership agreement. 

35. Deny each and every allegation contained in para¬ 
graph 35 of the Complaint. 

36. Deny each and every allegation contained in para¬ 
graph 36 of the Complaint except admit that in or about 
October 1969 Cohn delivered 2,000 shares of AT&T stock to 
Hertz, Warner, having obtained them from Peerless pur¬ 
suant to Exhibits A and B hereto. 

37. Deny having any knowledge or information thereof 
sufficient to form a belief as to the truth of each and every 
allegation contained in paragraph 37 of the Complaint 
except admit that a loan agreement covering the 2,000 
shares of AT&T stock was executed by Peerless and Cohn. 
On or about October 24, 1969, the board of directors of 
the plaintiff duly adopted a resolution, a copy of which 
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is annexed hereto as “Exhibit A”. The “Securities Loan 
Agreement” referred to in the plaintiff’s Complaint is 
attached hereto as “Exhibit B”. 

38. Deny each and every allegation contained in para¬ 
graph 38 of the Complaint except admit that by the “Se¬ 
curities Loan Agreement” referred to in paragraph 38 of 
the plaintiff’s Complaint, the plaintiff inter alia: 

(a) surrendered all property rights in 2,000 
shares of the common stock of AT&T referred to in 
its Complaint; 

(b) authorized Mr. Paul Cohn to contribute the 
the same to Hertz, Warner & Co. as a contribution 
of capital by him and to make the same available 
to Hertz, Warner & Co. as part of the firm’s assets; 
and 

(c) agreed that the 2,000 shares of the common 
stock of A r ’&T were to be “held, pledged, sold, trans¬ 
ferred, disposed of or otherwise dealt with” by 
Hertz, Warner & Co. as “partnership property” 
in like manner as though Paul Cohn had so con¬ 
tributed or made available his own securities. 

The “Securities Loan Agreement” is attached hereto as 
Exhibit B and defendants respectfully refer the Court to 
that document for its ful. terms and effect. 

39. Deny each and every allegation contained in para¬ 
graph 39 of the Complaint. 

40. Deny each and every allegation contained in para¬ 
graph 40 of the Complaint. 
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41. Deny each and every allegation contained in para¬ 
graph 41 of the Complaint. 

42. Deny each and every allegation contained in para¬ 
graph 42 of the Complaint. 

43. Deny each and every allegation contained in para¬ 
graph 43 of the Complaint. 


For a First, Separate and Complete Affirmative 
Defense to the Complaint, Defendants Hertz, 
Warner & Co., Irving Hertz and Henry Warner 
Allege That: 

44. The Complaint Pursuant to Rule 14 fails to state 
a claim upon which relief can be granted. 


For a Second, Separate and Complete Affirmative 
Defense to the Complaint, Defendants Hertz, 
Warner & Co., Irving Hertz and Henry Warner 
Allege That: 

45. The plaintiff’s claims are barred in whole or in 
part by the applicable Statutes of Limitations. 


For the Third, Separate and Complete Affirmative 
Defense to the Complaint, Defendants Hertz, 
Warner & Co., Irving Hertz and Henry 
Warner allege that: 

46. The plaintiff’s claims are barred in whole or in 
part by laches. 
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For the Fourth, Separate and Complete Affirmative 
Defense to the Complaint, Defendants Hertz, 
Warner Sz Co., Irving Hertz and Henry 
Warner allege that: 

47. On or about October 31, 1969, the plaintiff executed 
an instrument, a copy of which is annexed hereto as 
“Exhibit B”, under which instrument plaintiff remised, 
released and forever discharged the defendants of and 
from any claim set forth in the Complaint herein. 

COUNTERCLAIM 

As AND FOR A COUNTERCLAIM AGAINST THE PLAINTIFF 

Peerless Mills, Inc., Third-Party Defendant 
Hertz, Warner & Co. alleges, upon Informa¬ 
tion and Belief, that: 

48. Mr. Paul Cohn was one of the founding partners 
of Hertz, Neumark & Warner when the firm was formed 
on October 8, 1963. This first period of partnership lasted 
about two years. Mr. Cohn resigned his partnership 
voluntarily and remained with the firm as a registered 
representative. 

49. During the summer of 1968 Mr. Cohn expressed 
to Mr. Warner an interest in becoming more involved in 
the firm’s affairs. He was assigned responsibility of 
managing the syndication of new issues and secondaries 
within the firm. Mr. Cohn organized that department. 

50. Mr. Cohn informed Mr. Henry Warner that he 
would like to be included in the partnership for the year 
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commencing July 1, 1969. Mr. Warner recommended that 
he be made a partner. No general partner disagreed and 
Mr. Cohn became a general partner of Hertz, Warner & 
Co. on July 1, 1969. 

51. At the time he requested to be made a partner 
in Hertz, W arner & Co., Mr. Paul Cohn was well aware 
of the facts generally known in the securities industry, 
including, inter alia, the existence of a paperwork crisis 
in the industry, shortened working hours, the Wednesday 
closings and Hertz, Warner’s program of disposing of its 
retail organization. 

52. Mr. Cohn sought increased responsibilities and 
involvement when he became a partner. He requested 
placement in the firm’s back office where he supervised 
the Cage operation. He actively participated as a partner. 

53. In late January 1970, a meeting of Hertz, Warner 
& Co. was held at which Mr. Cohn was present. After 
a lengthy partnership meeting, Messrs. Cohn, Sadlier and 
Held received additional partnership points. 

54. Mr. Paul Cohn’s contribution to capital was made 
in the form of 2,000 shares of common stock of AT&T 
secured by him from the plaintiff pursuant to the agree¬ 
ment annexed hereto as “Exhibit B”, whereby the plain¬ 
tiff inter alia surrendered all property rights in the stock. 

55. On or about October 24, 1969, the Board of 
Directors of the plaintiff duly adopted a resolution, a copy 
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of which is annexed hereto as “Exhibit A”, authorizing 
its president, A. C. Fine, to loan, assign and endorse for 
transfer certificates representing 2,000 shares of the 
common stock of AT&T, registered in the name of the 
plaintiff. 

56. On or about October 31, 1969, the plaintiff entered 
into a “Securities Loan Agreement,” a copy of which is 
annexed hereto as “Exhibit B,” with Mr. Paul Cohn. 

57. By the “Securities Loan Agreement” referred to 
in paragraph 12, the plaintiff, inter alia, 

(a) surrendered all property rights in 2,000 
shares of the common stock of AT&T referred to 
in its Complaint; 

(b) authorized Mr. Paul Cohn to contribute the 
same to Hertz, Warner & Co. as a contribution of 
capital by him and to make the same available to 
Hertz, Warner & Co. as part of the firm’s assets; 
and 

(c) agreed that the 2,000 shares of the common 
stock of AT&T were to be “held, pledged, sold, 
transferred, disposed of or otherwise dealt with” 
by Hertz, Warner & Co. as “partnership property” 
in like manner as though Paul Cohn had so con¬ 
tributed or made available his own securities. 

58. The plaintiff did not at any of the times referred 
to in its Complaint have an ownership interest in the 2,000 
shares of AT&T. 
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59. On or about May 1, 1970, plaintiff wrongfully 
caused 2,000 shares of the common stock of AT&T to be 
transferred from the name of Hertz, Warner & Co. into 
the name of Peerless Mills, Inc. 

60. In or about May, 1970, the plaintiff received war¬ 
rants in connection with AT&T shares of the value of 
approximately $832, which were rightfully the property 
of Hertz, Warner & Co. due to the transfer to Hertz, War¬ 
ner & Co. of 2,000 shares of AT&T pursuant to the agree¬ 
ment annexed hereto as “Exhibit B’\ 

61. As a consequence of the wrongful transfer alleged 
in paragraph 59, third-party defendant Hertz, Warner & 
Co. has been deprived of its rights incident to and arising 
from the ownership of said stock. 

Wherefore, third-party defendants Hertz, Warner & 
Co., Irving Hertz and Henry Warner, demand judgment 
against the plaintiff: 

(a) Dismissing the Complaint Pursuant to Rule 
14 as to them; 

(b) Awarding third-party defendant Hertz, 
Warner & Co. judgment on its claims in the amount 
of $832 plus interest from May 13, 1970; 

(c) Awarding third-party defendant Hertz, 
Warner & Co. judgment directing the delivery to 
it of all accrued dividends paid from May 1, 1970, 
on 2,000 shares of the common stock of AT&T 
wrongfully transferred to Peerless Mills, Inc., with 
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interest from the dates on which each dividend was 
paid; 

together with costs and disbursements of this action, and 
for such other and further relief as the Court may deem 
proper. 

Dated: New York, New York 
September 7, 1971. 

Willkie Farr & Gallagher 

By Chester J. Straub 

A Member of the Firm 
Attorneys for Third-Party 
Defendants, Hertz, Warner & Co., 
Irving Hertz and Henry Warner 
Office and Post Office Address: 

1 Chase Manhattan Plaza 
New York, N. Y. 10005 
(212) 248-1000 
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RESOLUTION (CORPORATION) 

Be it Resolved, that the President, (Name) A. C. Fine 
be hereby authorized to loan, assign and endorse for trans¬ 
fer, certificates representing 2,000 shares of American 
Telephone & Telegraph Co. registered in the name of this 
corporation. 

I, Margaret Fine, Secretary of (Name of Corporation) 
Peerless Mills, Inc., incorporated under the laws of the 
State of R.I., hereby certify that the foregoing is a true 
copy of a resolution duly adopted by the Board of Directors 
of said Corporation at a meeting duly held the 24th day 
of October, 1969, at which a quorum was present and vot¬ 
ing, and that the same has not been repealed or amended, 
and remains in full force effect and does not conflict with 
the by-laws of said corporation. 


(Corporate Seal) 


Date 1-31-69 

Margaret Fine 

Secretary 


(Must be signed by the Secretary of Firm) 
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00-00906-1-3 
Paul Cohn 

Securities Loan Agreement 
between 

Peerless Mills, Inc. & Paul Cohn 

Peerless Mills, Inc. has this day loaned to Paul Cohn 
2,000 shares common stock of the American Telephone & 
Telegraph Co. Paul Cohn may contribute the same to the 
firm of Hertz, Warner & Co. (hereinafter referred to as 
the “Firm”) as a contribution of capital by him, or make 
the same available to the Firm as part of the Firm’s assets 
and such securities may be held, pledged, sold, transferred, 
disposed of or otherwise dealt with by the Firm as part¬ 
nership property in like manner as though Paul Cohn had 
so contributed or made available his own securities. Paul 
Cohn individually undertakes and agrees that on November 
1, 1970, he will repay said loan by returning to Peerless 
Mills, Inc. a like amount of stock or cash and will pay or 
assign to Peerless Mills, Inc. the amount of any cash or 
stock dividends or rights which Peerless Mills, Inc. would 
otherwise lose by reason of the transaction evidenced 
hereby. Unless otherwise specified in writing, by November 
1, 1970, this agreement shall automatically be extended for 
an additional one-year period. Peerless Mills, Inc. shall 
have the right to have returned to them by Paul Cohn at 
any time on demand securities of the same kind and amount 
as any of the securities enumerated in this agreement, 
provided that he assigns and delivers to Paul Cohn in place 
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thereof, other securities of equal market value or cash 
equal to the market value of the securities so returned, and 
all the provisions of this agreement shall apply to such 
substituted securities or cash to the same extent as though 
they or it were all or part of the securities initially loaned. 

Peerless Mills, Inc. does not reserve or retain any prop¬ 
erty right in the cash and stock loaned but their rights 
hereunder shall consist solely of the contractual right 
against Paul Cohn individually to the repayment of said 
loan in the manner hereinabove specified; and the Firm 
shall not be under any liability to Peerless Mills, Inc. by 
reason of this agreement nor shall it be under any obliga¬ 
tion whatsoever to Peerless Mills, Inc. on account of said 
cash and stock or any interest thereon, stock dividends or 
rights received by Paul Cohn or the Firm. 

The term “the Firm”, as used in this agreement shall 
mean the firm of Hertz, Warner & Co., as presently con¬ 
stituted or as it may be hereafter constituted from time to 
time and also any firm which may succeed to its business. 

Paul Cohn, Borrower 

Peebless Mills, Inc., 

By: A. C. Fine, President 


[seal] 

Dated: January 31, 1969 


4 
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UNITED STATES DISTRICT COURT 
Southern District of New York 
71 Civ. 910 


[Same Title] 

Plaintiff, by its attorneys, for its reply to the counter¬ 
claim ot Hertz, Warner & Co. set forth in paragraphs 48 
through 61 of the Answer of third-party defendants Hertz, 
Warner & Co., Irving Hertz, and Henry Warner, alleges: 

1. Denies the allegations contained in paragraph 48 
of the Answer herein, except admits that Paul Cohn was 
a founding partner of Hertz, Neumark & W T arner and that 
he resigned his partnership and remained in the firm as a 
registered representative. 

2. Denies the allegations contained in paragraph 54 
of the Answer herein, except admits that Paul Cohn’s con¬ 
tribution to capital was made in the form of 2,000 shares 
ot common stock of American Telephone and Telegraph 
secured by him from plaintiff pursuant to the agreement 
annexed to the Answer as “Exhibit B”. 

3. Denies knowledge or information sufficient to form 
a belief as to the allegations set forth in paragraph 49 
of the Answer, except admits that Paul Cohn organized 
and managed the department dealing with new issues and 
secondaries. 

4. Denies knowledge or information sufficient to form a 
belief as to the allegations set forth in paragraph 50 of 
the Answer except denies that Paul Cohn became a general 

partner of Hertz, Warner & Co. on or before or subsequent 
to July 1, 1969. 
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5. Denies knowledge or information sufficient to form 
a belief as to the allegations set forth in paragraph 52 of 
the Answer except denies that Paul Cohn became a partner 
or actively participated as a partner in the firm of Hertz, 
Warner & Co. 

6. Denies knowledge or information sufficient to form a 
belief as to the allegations set forth in paragraphs 51 and 
53 of the Answer. 

7. Admits the allegations set forth in paragraphs 55 
and 56 of the Answer. 

8. Denies the allegations set forth in paragraph 57 of 
the Answer and respectfully refers the Court to the “Se¬ 
curities Loan Agreement” annexed to the Answer as 
“Exhibit B” for a complete and accurate statement of 
its contents. 

9. Denies the allegations set forth in paragraphs 58, 59, 
60 and 61 of the Answer. 

Wherefore, plaintiff prays that third-party defendant 
Hertz, Warner & Co.’s counterclaim be dismissed and 
further prays for judgment on its complaint and for such 
other and further relief as this court may deem just and 
proper. 

Kissam & Halpin 

By Anthony S. Genovese 
A Member of the Firm 
Attorneys for Plaintiff Peerless 
Mills, Inc. 

120 Broadway 

New York, New York 10005 
962-2000 
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UNITED STATES DISTRICT COURT 
Southern District of New York 
71 Civ. 910 


[Same Title] 


At the direction of United States Magistrate Martin 
D. Jacobs, the attorneys for the respective parties submit 
the following pretrial order. It is agreed that the trial of 
this action is before a jury and shall be based upon this 
order and the pleadings in this case and any amendments 
thereto. 

Facts Not In Dispute 

The parties hereby stipulate that the following facts are 
not in dispute. Each party reserves the right to object to 
the materiality of any such stipulated fact and its rele¬ 
vancy to the issues. 

1. Plaintiff, Peerless Mills, Inc. (Peerless) is a Rhode 
Island corporation with principal place of business in 
Miami, Florida. 

2. Defendant American Telephone and Telegraph Com¬ 
pany (AT&T) is a New York corporation with principal 
place of business in New York, New York. 
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3. Third-party defendant Hertz, Warner & Co. 
(HW&Co.) is a partnership created under an agreement of 
limited partnership, dated July 1, 1968, pursuant to the 
laws of the State of New York having its principal place 
of business in New York, New York. 

4. Defendant AT&T acts as its own transfer agent. 

5. In November 1969 and continuing until July 30, 
1970, third-party defendant HW&Co. was the registered 
owner of 2000 shares of AT&T common stock which owner¬ 
ship was evidenced by a 2000-share certificate numbered 
430028. 

6. HW&Co. became the registered owner of the 2000- 
share certificate numbered 430028 as a result of a transfer 
from Peerless of two 1000-share certificates of AT&T com¬ 
mon stock numbered 078137 and 078138 to HW&Co. on 
November 19, 1969. 

7. On January 30, 1970, HW&Co. transferred its 2000- 
share certificate of AT&T common stock numbered 430028 
to Cede & Co. 

8. As of April 30, 1970 HW&Co. was the registered 
owner of 2000-shares of AT&T common stock which owner¬ 
ship was evidenced by twenty 100-share certificates num¬ 
bered 889624, et al. 

9. On May 1, 1970 Peerless became the registered 
owner of 2000 shares of AT&T common stock which owner¬ 
ship was evidenced by a 2000-share certificate numbered 
0471-0429 as a result of a transfer from HW&Co. to Peer¬ 
less of the twenty 100-share certificates numbered 889624, 
et al. 
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10. The May 1, 1970 transfer of twenty 100-share cer¬ 
tificates of AT&T stock in the name of HW&Co. into a 
2000-share certificate of AT&T stock in the name of Peer¬ 
less was caused by Robert Sadlier with the approval of 
Paul Cohn without the knowledge, approval or authoriza¬ 
tion of any other partner of HW&Co. Cohn’s purpose 
with respect to the transfer was to prevent the negotiability 
by HW&Co. of 2000 shares of AT&T common stock. 

11. C ohn did not see the twenty 100-share certificates 
of AT&T stock which were transferred to Peerless and 
he did not know where the twenty 100-sliare certificates 
were located befoi’e they were transferred. 

12. In or about July 1970 and continuing thereafter, 
plaintiff Peerless was the registered owner of 2000 shares 
ot AT&T common stock which ownership was evidenced 
by stock certificate No. 0471-0429. 

13. On or about July 6, 1970, Peerless placed a “stop 
transfer” on stock certificate No. 0471-0429 then registered 
in its name. 

14. The “stop transfer” order sent by Peerless to 
AT&T was duly recorded on the books of AT&T on or 
about July 6, 1970. 

15. On or about July 7, 1970, AT&T received a letter 
from Peerless confirming the “stop transfer” order. 

16. On or about September 15, 1970, HW'&Co. pre¬ 
sented stock certificate No. 0471-0429 registered in the 
name of Peerless to AT&T ar.d requested that this stock 
be transferred from Pee .ess to HW r &Co. At the time of 
this request, HW T &Co. certified that Peerless had no in- 
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terest in the securities and that HW&Co. would indemnify 
and hold AT&T harmless for any damages incurred by 
reason of the transfer. 

17. On September 17, 1970, AT&T, acting as its own 
transfer agent, transferred 2000 shares of AT&T stock 
registered in the name of Peerless to HW&Co. by cancel¬ 
ling certificate No. 0471-0429 and issuing a new certificate 
in its place numbered 0492-8835. 

18. At the time of the cancellation and transfer of the 
stock certificate No. 0471-0429, the stop transfer on said 
certificate had not been withdrawn bv plaintiff Peerless 
either orally or in writing, and AT&T was aware of said 
stop transfer. 

19. At the time of the transfer of the 2000 shares of 
AT&T common stock from Peerless to HW&Co., AT&T 
did not notify plaintiff that it had transferred the 2000 
shares of AT&T stock contrary to the “stop transfer” 
order. 

20. On September 15, 1970, Joel Held, on behalf of 
HW&Co., wrote to AT&T stating that “in view of the 
nature and complexity of the situation surrounding the 
aforementioned 2000 shares of stock, it is of the utmost 
urgency that our client obtain the requested documents 
as soon as possible.” After the receipt of this letter, 
AT&T did not make any inquiry into “the nature and 
complexity of the situation” at the time it transferred the 
2000 shares of AT&T common stock from Peerless to 
HW&Co. 

21. AT&T’s legal department acknowledged that a 
mistake was made in processing the transfer of the 2000 
shares of AT&T stock from Peerless to HW&Co. 
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22. On September 21, 1970, AT&T mailed the 2000 
shares of AT&T stock to HW&Co. 

23. Peerless was aware on or before October 22, 1970 
that the 2000 shares of AT&T stock was transferred from 
Peerless to HW&Co. Peerless did not, at any time, in¬ 
struct AT&T to “stop transfer” on the 2000-share cer¬ 
tificate, numbered 04928835, registered in the name of 
HW&Co. 

24. In its Stock and Bond Instructions—General In¬ 
formation, at paragraph 1.02, AT&T states that when a 
transfer is requested, it is the responsibility of the transfer 
office to ascertain whether or not the transfer is duly 
authorized and to make only those transfers which are so 
authorized. 

25. In its Stock and Bond Instructions, at paragraph 
2.10, AT&T states that requests to remove stop transfers 
must be in writing. Proper written authority is required 
in order to remove the stop transfer. Moreover, in every 
case where the stop has been placed for a legal reason, 
the stop should not be withdrawn without the consent of 
the legal department. 

26. In or about April 1969, Paul Cohn (Cohn), Hertz 
and Warner commenced discussions concerning Cohn’s 
possible admission to the firm of HW&Co. as a partner. 

27. During the period in which Cohn discussed his 
status with Hertz and Warner, he also discussed his pos¬ 
sible admission as a partner to HW&Co. with plaintiff 
Peerless. 
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28. Cohn was expected to make a capital contribution 
of $100,000 if admitted as a partner to the firm of HW&Co. 

29. Peerless agreed to lend Cohn $100,000 for the ex¬ 
press purpose of enabling Cohn to meet his capital con¬ 
tribution in HW&Co. in accordance with the terms of the 
proposed July 1, 1969 HW&Co. partnership agreement. 

30. During the period July 1 through November 30, 
1969, the proposed July 1,1969 HW&Co. partnership agree¬ 
ment was circulated for signature. 

31. Cohn signed the proposed July 1, 1969 partnership 
agreement. 

32. In or about October 1969, Cohn and Peerless deliv¬ 
ered 2000 shares of AT&T common stock to HW&Co. as 
Cohn’s capital contribution pursuant to the terms of the 
proposed July 1, 1969 HW&Co. partnership agreement. 

33. The loan agreement between Peerless and Cohn 
was never submitted to the New York Stock Exchange for 
its approval and its determination that the terms of this 
agreement would permit the proceeds of the loan which 
constituted Cohn’s capital borrowing to be considered as 
a capital contribution to the firm of HW&Co. under the 
rules of the New York Stock Exchange. 

34. HW&Co. did not obtain the written consent or 
ratification of all the then limited partners of HW&Co. on 
the proposed admission of Cohn as a general partner to 
the firm of HW&Co. pursuant to the terms of the proposed 
July 1, 1969 agreement. 
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_ 35 - Artimr Meyer, Joseph Blau, Diana Fisher, Philip 
Fisher, Sydelle Meyer, Marjorie Alfus, Lawrence Blau 
and Sydelle Meyer as trustee of the Wendy Alfus trust 
and as trustee of the Mitchell Alfus trust, then limited 
partners of HW&Co., refused to sign and accept the 
pronosed July 1, 1969 HW&Co. partnership agreement. 

36. The proposed July 1, 1969 HW&Co. partnership 
agreement was never filed in the New York County Clerk’s 
Office. 

37. Arthur Meyer, Joseph Blau, Diana Fisher, Philip 
Fisher, Sydelle Meyer, Marjorie Alfus, Lawrence Blau and 
Sydelle Meyer as trustee of the Wendy Alfus trust and as 
trustee of the Mitchell Alfus trust composed the so-called 
“Meyer-Blau group”. 

38. Under the terms of the proposed July 1, 1969 part¬ 
nership agreement, it was represented that the “Meyer- 
Blau group” would make a total capital contribution of 
$1,857,000 to the firm of HW&Co. 

39. The “Meyer-Blau group” advised HW&Co. that 
they considered their rights and obligations governed 
solely by the HW&Co. partnership agreement, dated July 
1,1968. 

40. For the fiscal year ending June 30, 1968 HW&Co. 
earned $2,555,000. 

41. For the six month period ending December 31 
1968, HW&Co. earned $1,008,505. 

42. For the fiscal period July 1, 1968 through January 
31, 1969, HW&Co. earned $1,145,594. 
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43. For the fiscal year July 1, 1968 through June 30, 
1969, HW&Co. earned $94,414. 

44. During the period February, 1969 through June 3 
1969, HW&Co. lost $1,051,180. 

45. The HW&Co. partnership tax return for the period 
July 1, 1968 through June 30, 1969 shows a loss for that 
fiscal year of $104,711. 

46. Prior to the time Cohn signed the proposed July 
1, 1969 HW&Co. partnership agreement, Hertz and Warner 
received monthly financial statements and reports of 
HW&Co. reflecting the losses during that period. 

47. Joel Held left the employ of HW&Co. on or about 
May 30, 1970. 

Plaintiff’s Contentions As To The 
Issues Of Law To Be Determined 

1. Plaintiff contends that Paul Cohn never became a 
partner, inter se, in the firm of HW&Co. because of: 

(a) the failure of certain partners to sign and 
accept the proposed HW&Co. July 1, 1969 partner¬ 
ship agreement and make their capital contributions 
in accordance with the terms of said agreement 
wnich purported to admit Cohn as a partner; 

(b) the failure of HW&Co. to obtain the written 
consent or ratification of all of the limited partners 
on the alleged admission of Cohn to the firm of 
HW&C" and 
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(c) the failure of HW&Co. to obtain the required 
approval of the loan agreement between Cohn and 
Peerless by the New York Stock Exchange which 
approval would have permitted the proceeds of the 
loan to be considered a capital contribution to a 
member firm. 

2. Plaintiff contends that AT&T’s transfer of 2000 
shares of AT&T common stock from Peerless to HW&Co. 
in violation of the “stop transfer” renders it liable to 
Peerless for the return of said stock or its equivalent plus 
the dividends which are due to Peerless. 

Defendant's and Third-Party Defendants' 

Contentions As To Issues Of Law To Be Determined 

1. Defendant AT&T contends that its transfer of 2,000 
shares of AT&T common stock from Peerless to HW&Co. 
on September 17, 1970 was not wrongful; was not in vio¬ 
lation of a valid “stop transfer”; and did not injure 
Peerless. 

2. Defendant AT&T contends that, in the event it is 
required to pay damages or costs to Peerless, it is entitled 
to recover from HW&Co. the full amount of such damages 
or costs. In addition, defendant AT&T contends that it 
is entitled to recover from HW T &Co. the full amount of the 
costs and expenses AT&T has incurred in the defense of 
this action. 

3. Third-party defendants HW&Co., Irving E. Hertz 
and Henry Warner contend that any statements or repre¬ 
sentations made or claimed to have been made by Paul 
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Cohn to plaintiff or any principal thereof are not binding 
upon them. 

4. Third-party defendants HW&Co., Irving E. Hertz 
and Henry Warner contend that after plaintiff provided 
Paul Cohn with the 2,000 shares of AT&T stock Peerless 
had no further ownership or interest therein. 

5. Third-party defendants HW&Co., Irving E. Hertz 
and Henry Warner contend that neither Paul Cohn nor 
anyone acting on his behalf had any right to transfer or 
attempt to transfer the AT&T stock registered in the name 
of HW&Co. either to plaintiff or anyone else and their 
acts in regard thereto were highly improper. 

6. Third-party defendants HW&Co., Irving E. Hertz 
and Henry Warner contend that Paul Cohn became a 
partner in HW&Co. at the time he executed the July 1969 
Partnership Agreement and his rights and liabilities are 
governed thereby. 

Plaintiff’s Contentions As To 
Issues Of Fact To Be Tried 

1. Plaintiff contends that during the course of discus¬ 
sions and prior to the time Cohn signed the proposed 
HW&Co. July 1, 1969 partnership agreement, third-party 
defendants IIW&Co., Hertz and Warner failed to disclose 
to Cohn that HW&Co. was suffering financial losses which 
would substantially reduce the firm’s earnings from the 
2.5 million dollars earned in the fiscal year July 1, 1967 
to June 30,1968. 

2. Plaintiff contends that during the course of their 
discussions and prior to the time Cohn signed the proposed 
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HW&Co. July 1, 1969 partnership agreement, third-party 
defendants IIW&Co., Hertz and Warner failed to disclose 
to Cohn that certain partners would not sign and accept 
the proposed HW&Co. July 1, 1969 partnership agreement. 

3. Plaintiff contends that during the course of their 
discussions and prior to the time Cohn signed the proposed 
July 1, 1969 HW&Co. partnership agreement, third-party 
defendants HW&Co., Hertz and Warner failed to disclose 
to Cohn that certain of the partners would not make their 
capital contributions to HW T &Co. in accordance with the 
terms of the proposed July 1, 1969 partnership agreement. 

Third-Party Defendants mtentions 
As To Issues Of Fact To Be Tried 

1. Third-party defendants HW&Co., Irving E. Hertz 
and Henry Warner contend that Paul Cohn, at all times 
relevant, was aware or could have been aware of the 
financial condition of HW&Co. 

2. Third-party defendants HW&Co., Irving E. Hertz 
and Henry Warner contend that the July 1, 1969 Partner¬ 
ship Agreement became effective, as to each signing party 
thereto, when the Agreement was signed by each, and its 
validity was not subject to any condition precedent that 
it be executed by all of the parties thereto. 

Exhibits 

The following is a list of exhibits which plaintiff may 
introduce at t ,-ial. Plaintiff reserves the right to introduce 
such further documents as may become necessary for im¬ 
peachment purposes. 
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1. American Telephone & Telegraph Company stock 
certificate No. 0471-0429 for 2000 shares of AT&T common 
stock registered in the name of Peerless Mills, Inc. (Pltf. 
Exh. 2 id.) 

2. AT&T Form S-1280 (Pltf. Exh. 3A, 3B and 3C id.) 

3. Undated letter from A. C. Fine to AT&T with en¬ 
velope attached bearing postmark July 7, 1970 (Pltf. Exh. 
4 id.) 

4. Letter from S. J. Williams to A. C. Fine, dated Julv 
29, 1970 (Pltf. Exh. 5 id.) 

5. Letter from Joel Held to AT&T, dated September 
15, 1970 (Pltf. Exh. 6 id.) 

6. Letter on the letterhead of HW&Co., dated Septem¬ 
ber 17, 1970 (Pltf. Exh. 7 id.) 

7. Three documents marked as Pltf. Exh. 8A, 8B and 
8C id. 

8. Document on the letterhead of AT&T bearing the 
number 2322, dated 9/15/70 and signed by C. Cleary (Pltf. 
Exh. 9 id.) 

9. Letter from A. C. Fine to AT&T, dated November 
11, 1970 (Pltf. Exh. 10 id.) 

10. Sixteen page document bearing the number Form 
S-1280 (Pltf. Exh. 11 id.) 

11. Letter from AT&T to A. C. Fine, dated December 
17, 1970 (Plft. Exh. 12 id.) 
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12. Letter from AT&T to Robert Sadlier, dated De¬ 
cember 22, 1970 (Pltf. Exh. 13 id.) 

13. Letter from AT&T to Lipkin, Gusrae & Held, dated 
October 27, 1970 (Pltf. Exh. 14 id.) 

14. Four stapled sheets of paper bearing the number 
S-1280 (Pltf. Exh. 15 id.) 

15. Letter from Joel Held to AT&T, dated September 
15, 1970 (Pltf. Exh. 17 id.) 

16. Document bearing the symbol AT&T and the signa¬ 
ture jf C. Cleary, dated September 15, 1970 (Pltf Exh 
18 id.) 

17. Letter from Joel Held to Mrs. Cleary, dated Sep¬ 
tember 24, 1970 (Pltf. Exh. 19 id.) 

18. AT&T Form S-1280 bearing the name Peerless 
Mills and the date September 18 (Pltf. Exh. 20 id.) 

19. Letter from Joel Held to AT&T dated December 
30, 1970 (Pltf. Exh. 21 id.) 

20. Letter from AT&T to R. Sadlier, dated January 
12,1971 (Pltf. Exh. 22 id.) 

21. Letter from AT&T to A. C. Fine, dated Decem¬ 
ber 22, 1970 (Pltf. Exh. 23 id.) 


22. AT&T Stock and Bond Instructions and Basic 
Transfer Requirements (Pltf. Exhs. 26, 27, 28 and 29 id.) 
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23. AT&T stock certificate No. 64X078137 representing 
1000 shares of AT&T common (Pltf. Exh. 30 id.) 

24. AT&T stock certificate No. 64XF0 78138 represent¬ 
ing 1000 shares of AT&T common (Pltf. Exh. 30 id.) 

25. Assignment of 2000 shares of AT&T common from 
Peerless Mills to HW&Co. and corporate resolution in 
support thereof (Pltf. Exh. 30 id.) 

26. Document which purports to be the amended arti¬ 
cles of limited partnership of HW&Co., dated July 1, 1969 
(Pltf. Exh. 31 id.) 

27. Monthly financial statement of HW&Co. as of 
December 31, 1968 (Pltf. Exh. 31A id.) 

28. Monthly financial statement of HW&Co. as of 
January 31, 1969 (Pltf. Exh. 32 id.) 

29. Financial statement of HW&Co. as of March 31, 
1969 (Pltf. Exh. 33 id.) 

30. Letter to Marvin Furst from Joel Held, dated 
October 8, 1970 with attachments (Pltf. Exh. 34 id.) 

31. HW&Co. answers to financial questionnaire, dated 
November 2, 1969 (Pltf. Exh. 35 id.) 

32. HW&Co. financial statement as of June 30, 1968 
(Pltf. Exh. 36 id.) 

33. HW&Co. partnership tax return form 1065 for the 
years 1968 (Pltf. Exh. 37 id.), 1969, 1970 and 1971. 
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34. Letter from Arthur Meyer to Joel Held, dated July 
6, 1970 (Pltf. Exh. 39 id.) 

35. HW&Co. statement of financial condition as of 
June 30, 1969 (Pitt. Exh. 40 id.) 

36. Letter from NYSE Department of Member Firms 
to HW&Co., dated May 1, 1970 (Pltf. Exh. 41 id.) 

37. Letter from NYSE Department of Member Firms 
to HW&Co., dated May 11, 1970 (Pltf. Exh. 42 id.) 

38. Memorandum on the proposed July 1, 1969 
HW&Co. partnership agreement (Pltf. Exh. 45 id.) 

39. Letter from Arthur Meyer to Irving Hertz, dated 
March 20, 1970 (Pltf. Exh. 46 id.) 

40. Letter from Sydelle Meyer to Irving Hertz, dated 
March 25, 1970 (Pltf. Exh. 47 id.) 

41. Letter from Philip Fisher to Irving Hertz, dated 
March 25, 1970 (Pltf. Exh. 48 id.) 

42. Letter from Diana Fisher tc Irving Hertz, dated 
March 25, 1970 (Pltf. Exh. 49 id.) 

43. Letter from Irving Hertz to M & B Company, dated 
May 3, 1971 (Pltf. Exh. 50 id.) 

44. Document entitled Hertz, Warner & Co. Statement 
of Financial Condition—February 28, 1970 

45. Document entitled Hertz, Warner & Co. Statement 
of Financial Condition as of March 29, 1970 
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46. Document entitled Hertz, Warner & Co.—Novem¬ 
ber 30, 1972—Balance Sheet—Realizable & Recognized 

47. Agreement for the sale of assets, dated Aprii 30, 
1970 

48. Agreement between Hertz, Warner Affiliated Corp. 
and Joseph Blau and Arthur Meyer, dated April 30, 1971 

49. Bill of sale and assignment, dated May 3, 1971 

50. Assumption agreement, dated May 3, 1971 

51. HW&Co. Articles of Limited Partnership, dated 
July 1, 1968 

52. Records of Henry Warner’s trading and capital 
accounts 

53. Records of Irving Hertz’s trading and capital 
accounts 

54. Records of Marilyn Hertz’s and Ina Warner’s 
trading accounts 

The following is a list of exhibits which defendant and 
third-party defendants may introduce at trial. Defendant 
and third-party defendants reserve the right to introduce 
such further documents as may become necessary for im¬ 
peachment purposes. 

Defendant AT&T and third-party defendants may in¬ 
troduce those exhibits listed by plaintiff and numbered 1 
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through 25. In addition, defendant may introduce the 
following: 

1. Assignment form reflecting transfer of certificate 
numbered 0492-8835 from HW&Co. to Dreyfoos & Co. 

2. AT&T stock certificate numbered 0492-8835 for two 
thousand shares of AT&T common stock registered in the 
name of HW&Co. 

3. AT&T stock certificate:! numbered 073451 and 
073452, each for one thousand shares of AT&T common 
stock and each registered in the name of Dreyfoos & Co. 

Witnesses 

Plaintiff intends to call the following witnesses and any 
other witness as may become necessary for impeachment 
purposes: 

M. Fine 
J. T. Mapletoft 
J. L. Clundt 
S. J. Williams 
P. Cohn 
J. Held 
D. Warner 
C. Matthews 

H. Kalman 
B. Schiff 
A. Meyer 
J. Blau 

I. Hertz 
M. Warner 
M. Furst 
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Defendant and third-party defendants intend to call the 
following witnesses and other witnesses as may become nec¬ 
essary for impeachment purposes: 

Defendant AT&T may call any or all of those witnesses 
listed above by plaintiff. 

Defendants HM&Co., Irving E. Hertz and Henry War¬ 
ner, may call any or all of those witnesses listed above by 
plaintiff. 

Amendment of Pleadings 

Plaintiff does not contemplate any formal amendments 
to the pleadings. 

Stipulations 

The parties will not object to the authenticity of the 
documents listed under “Exhibits” in this order, except 
that plaintiff objects to the authenticity of a copy of any 
document which purports to be the amended Articles of 
Limited Partnership of HW&Co., dated July 1, 1969. Cop¬ 
ies of such documents may be used for all purposes. 

Dated: February , 1974 

So Ordered. 


Marvin E. Frankel, 
United States District Judge 
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Consented To: 

April 1, 1974 

Kissam & Halpin, Esqs. 

By Anthony S. Genovese 

A Member of the Firm 
Attorneys for Plaintiff Peerless Mills, Inc. 

120 Broadway 

New York, New York 10005 

Davis, Polk & Wardwell, Esqs. 

By S. Hazard Gillespie 

A Member of the Firm 
Attorneys for Defendant 
American Telephone and Telegraph Company 
One Chase Manhattan Plaza 
New York, New York 10005 

Dickstein, Shapiro & Morin, Esqs. 

By s/ Arthur J. Galligan 
A Member of the Firm 
Attorneys for Third-Party Defendants 
Hertz, Warner & Co., Irving Hertz and 
Henry Warner 
745 Fifth Avenue 
New York, New York 10022 

Lea, Goldberg, Goldsmith, & Spellun, Esqs. 

By Lola S. Lea 

A Member of the Firm 

Attorneys for Third-Party Defendant Paul Cohn 

120 Broadway 

New York, New York 10005 

Lipkin, Gusrae & Held, Esqs. 

By Lipkin, Gusrae & Held, by Lawrence E. Held 
A Member of the Firm 

Attorneys for Third-Party Defendant Joel Held 
# 225 Broadway 
New York, New York 10007 






Findings of Fact and Conclusions of Law of 
United States District Judge Marvin E. Frankel 

UNITED STATES DISTRICT COURT 

Southern District of New York 

71 Civ. 910 

—---o-- 

Peerless Mills, Inc. 

Plaintiff, 

against 

American Telephone and Telegraph Company, 

Defendant and Third-Party Plaintiff, 

against 

Hertz, Warner & Co., a partnership, et al., 

Third-Party Defendants. 


Frankel, D.J. 

Beneath its complexities and stock-transfer technical¬ 
ities and oddly indirect claims of fraud, this lawsuit con¬ 
cerns a loss of $100,000 by generous parents who made no 
special inquiry and relied upon no special representations 
when they loaned stock of that value to launch their 
daughter’s young husband on what all hoped would be a 
speedy road to wealth in Wall Street. Like his wife’s 
parents, the young man omitted to explore or consider with 
any care facts about the business venture which were 
known or knowable to him. Indeed, it is a striking fact in 
the case that he does not himself claim to have been de- 
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ceived, and is not a plaintiff, but appears only as a witness 
for his in-laws. Upon fact.. and conclusions hereinafter 
outlined, the claim to transfer the indirect loss to others 
must be rejected. 

I. 

Paul Cohn, at the age of 23, became a founding partner 
of a securities brokerage firm, Hertz, Newmark & Warner, 
predecessor of the third-party defendant partnership, 
Hertz, Warner & Co., a limited partnership under the laws 
of New York State. Energetic and ambitious, Cohn with¬ 
drew from the firm two years later, dissatisfied with the 
scope of his responsibilities and his exclusion from policy 
decisions. He stayed on, however, as an employee, work¬ 
ing as a registered representative. In the course of time 
he became increasingly active in syndications, eventually 
forming and running the firm’s syndication department 
under the direct authority of defendant Henry Warner. 

In 1968, Cohn married Leslie Fine, whose father was 
A. C. Fine, president and sole shareholder of plaintiff 
Peerless Mills, Inc., a family holding company of some ap¬ 
parent substance. 1968 was also a brilliant year (the best 
ever) in the career of Hertz, Warner & Co. It was a time a 
court m this City may notice as one of euphoria for securi¬ 
ties dealers, but soon to end in widespread sorrow. Newly 
married and generally flourishing, Cohn was earning some 
$33,000 per year by the fall of 1968. In the early spring of 
1969, he broached with Henry Warner the idea of becoming 
a general partner again. The idea was approved by the 
executive committee of the firm and led to the implementing 
arrangements and losses giving rise ultimately to this 
lawsuit. 
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From all tli including notably Cohn’s own 

testimony, it is 1 .c was at no time interested in, 

or attentive to, the > ts of the linn’s finances and cur¬ 
rent operations. He knew that 1968 was a busy year in 
Wall Street. He knew his own activities were profitable, 
lie neglected to look at monthly financial statements of the 
firm, lie was inattentive over the years to the degree of 
the firm’s profitability. He made no inquiries about cur¬ 
rent protit-nnd-loss figures in the early months of 1969, 
when his proposed reenrollment as a partner was being dis¬ 
cussed. Had he desired such information, it would have 
been given to him. 

Cohn did know that the first six months of the firm’s 
fiscal year beginning July 1, 1968, were profitable, with 
earning- totalling around $1,000,000. lie did not know that 
the early months of 1969 were showing substantial losses, 
so that the second half of the fiscal year came eventually 
to wipe out the earnings of the first. The causes of the 
losses were not fully appreciated by those in charge of the 
firm’s affairs. More importantly, they had no appreciation 
of the impending disaster that was soon to destroy the 
partnership as a going concern. A change in New York 
Xtoek Exchange practices, outlawing “give-ups” (customer 
directed arrangements for splitting brokerage commis¬ 
sions) by large investors (mainly mutual funds), wiped out 
a major source of the firm’s profits at the end of 1968. 
Other changes in the industry were causing sharp revisions 
in the structure of the business at the same time. In Janu¬ 
ary of 1969, well before discussion of Cohn’s partnership 
desires, it was decided that the firm would close its branch 
offices and consolidate into a single otlice. This was known 
at the time to Cohn. Other profound revisions in the 
structure and character of the business were taking place 
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in flu* same period and wore likewise known to Cohn. New 
kinds of brokerage business were attempted and new forms 
of expertise were cultivated. 

In short, the spring of 1969, when Cohn’s reenrollment 
ns a partner was being arranged, was a time of transition 
and uncertainty for the firm. It was not possible to know 
whether the current ’osses were transitional phenomena, as 
those in charge seemed to think, or portents of worse de¬ 
velopments still to unfold. Nobody knew of the rocky times 
ahead in "W all Street, matters now visible as historv. 
Hertz, Warner signed a new three-year lease on oflice space 
in March of 1970, reflecting expectations of all concerned 
quite different from the total collapse short months later. 

In addition to the losses being incurred in early 1969, 
the firm was returning substantial amounts of limited and 
subordinated capital. A significant group of limited part¬ 
ners, the “Meyer-Blau group,” was to make a capital 
contribution of $1,85<,000 for the fiscal year beginning 
July 1, 1969, but, as things turned out, this group did not 
sign the partnership agreement. The status of the Meyer- 
Blau group continued as a matter of negotiation and 
uncertainty over a period of many months extending far 
beyond ( ohn s signing of the partnership agreement in 
November or December 1969. It was not made clear until 
the spring of 1970 that this group would not renew its 
participation in the firm for the year beginning July 1, 
1969, and would have its obligations measured by the 
agreement of a year before. In the end, this group lost 
all of its capital, contributed under the 1968 agreement, 
in the firm’s liquidation. 

Defendant Hertz painted an optimistic picture of the 
firm’s future in discussing with Cohn the idea of the lat¬ 
ter’s resumption of partnership status. Hertz entertained 
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this essentially hopeful view himself. He stressed the high 
earnings of the last six months of 1968. He did not men¬ 
tion the losses of the early months of 1959, though these 
were known to Hertz (and to Warner as well) before 
Cohn signed on as a partner. Nor did he stress the prob¬ 
lems of transition and readjustment which were visible 
to Cohn and other knowledgeable people in the enterprise. 
Neither Hertz nor Warner intended, however, to mislead 
Cohn in any material respect. They were entitled in all 
the circumstances to assume that Cohn could observe the 
problems apparent to everyone. They stood ready to give 
him whatever information he desired. The cause of any 
ignorance he may have experienced was his essential in¬ 
difference to the subjects now claimed by plaintiff to have 
been affected by material omissions or affirmative mis¬ 
representations. 

The court finds, in sum, that there were no fraudulent 
statements or omissions to Cohn by any member of the 
firm. Whether or not it reflects a similar view, Cohn's 
failure ever to assert any such claim on his own behalf 
(he having been a third-party defendant, not a plaintiff, 
in this action) is a circumstance of some passing interest. 

What is still clearer, and more clearly decisive, is thn‘ 
the plaintiff herein—formally a corporation, practically 
Cohn’s in-laws—has no basis for its claim of fraud against 
the partnership or any member thereof. 

As a condition of becoming a partner, Cohn was called 
upon to make a capital contribution of $100,000. Hertz 
and Warner were aware that Cohn would probably be 
borrowing for this purpose from his in-laws. In October 
of 1969, Cohn obtained from plaintiff Peerless a loan of 
2,000 shares of the stock of defendant American Telephone 
and Telegraph Company. In connection with the loan, 
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plaintiff executed a standard form of securities loan agree¬ 
ment, reading in part as follows: 

“Peerless Mills, Inc. does not reserve or retain 
any property right in the cash and stock loaned but 
their rights hereunder shall consist solely of the 
contractual right against Paul Cohn individually 
to the repayment of said loan in the manner herein¬ 
above specified; and the Firm shall not be under 
any liability to Peerless Mills, Inc. by reason of 
this agreement nor shall it be under any obligation 
whatsoever to Peerless Mills, Inc. on account of 
said cash and stock or any interest thereon, stock 
dividends or rights received by Paul Cohn or the 
Firm.” 

Quite apart from that sweeping waiver, there was no 
deception of the Fines or of plaintiff, direct or indirect, 
by any member of Hertz, Warner. In a general atmosphere 
of trust and affection, the Fines asked Cohn little or noth¬ 
ing about the firm or his projected status as a partner. He 
expressed generally rosy hopes. They were pleased for him 
over his seeming rise in the securities industry. They 
neither sought nor received any concrete information about 
the state of the partnership or its prospects. 

On November 19, 1969, the 2,000 shares of AT&T stock 
delivered by Peerless were registered in the name of Hertz, 
Warner. 1 W T hile the partnership year ran from July 1, 
Cohn did not actually sign the partnership agreement until 

1 For some months after this, dividends on these shares were 
credited to Cohn’s capital account in the firm. He testified that he 
in turn paid the dividends over to plaintiff. But this is a fact of no 
consequence. Cohn’s receipt of the dividends was in accordance 
with the partnership agreement. What he did with them cannot affect 
the rights or duties of the parties in this case. 
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late November or early December of 1969. The agreement, 
which had gone through a series of drafts, was effective, 
however, as of July 1, 1969. In this respect, as in others, 
the hectic state of the firm’s affairs was less than com¬ 
pletely orderly, precise, or technically perfect. Neverthe¬ 
less, at the time of signing, as well as before and after, 
Colm intended to be a partner and had no reservations or 
conditions upon the assumption of this status. 

Not long after John’s signing, however, the deteriorat¬ 
ing condition of the partnership became a setting for dis¬ 
cord and recriminations which were to attend the short 
remaining life of the business. The statement for the fiscal 
year ended June 30, 1969, was published in late December, 
disclosing that the $1,000,000 of earnings for the first six 
months had been substantially wiped out by the losses of 
the last six. Cohn and others of the younger partners de¬ 
manded a greater voice in the partnership affairs, meet¬ 
ing varying success in the effort. Large losses after July 
1, 1969, added to the upset and dissension. Shortages in 
the capital accounts of some partners were disclosed and 
became added sources of concern and disaffection. 

In February 1970, Cohn and another new partner, Joel 
Held, consulted counsel and explored the possibility of 
claiming that they had been fraudulently induced to join 
the firm. In addition, Cohn discussed with another part¬ 
ner, Robert Sadlier, apparently friendly to him, ways of 
protecting or salvaging his interest, with particular refer¬ 
ence to the 2,000 shares of AT&T stock. On May 1, 1970, 
Sadlier caused the transfer of 20 100-sliare certificates of 
AT&T stock held in Hertz, Warner’s name into a 2000- 
share certificate in the name of Peerless. The 20 certificates 
handled in this fashion were not related in any way to the 
different certificates Peerless had loaned to Cohn for 
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transfer to Hertz, Warner. No member of the partnership 
had authorized or purported to authorize the surreptitious 
transfer thus effected by Sadlier for and with Cohn. The 
new certificate, in plaintiff’s name, was retained physically 
in the Hertz, Warner offices, evidently on some notion that 
this might make the lawless transfer something less than 
a conversion or embezzlement. 

After consulting with new counsel, Cohn caused Peer¬ 
less to take the steps leading to AT&T’s role here as de¬ 
fendant. On July 6, 1970, Peerless advised AT&T that it 
wanted a “stop transfer” order placed on the 2000-share 
certificate (No. 0471-0421) now held in its name through 
the action of Sadlier. The order was recorded on the books 
of AT&T the same day. 

In the following month, having learned of the transfer 
to Peerless, Hertz demanded that Cohn arrange for the 
transfer of these shares back to the firm. Cohn refused. 
He was suspended from the firm not long thereafter.'’ 

On September 15, 1970, Hertz, Warner presented cer¬ 
tificate No. 0471-0429 to AT&T with a request for a trans¬ 
fer to its own name from the name of Peerless. Certifying 
that Peerless had no interest in these securities, Hertz 
Warner agreed to indemnify AT&T and hold it harmless’ 
for any damages incurred because of the transfer. AT&T 
made the transfer two days later by cancelling certificate 
No. 0471-0429 and issuing to Hertz, Warner a new cer¬ 
tificate, No. 0492-8835. Peerless was not informed prompt¬ 
ly of this 'ction. Upon learning of it, Peerless proceeded 
to lnqur a and complain. On November 11, 1970, it wrote 
to ATt.T to “demand a detailed explanation of this un¬ 
authorized transfer.” On December 17, 1970, a “Corres- 

2 ~ ohn ’ s Ouarrels with the partnership are the subject of a pcncT- 
mg arbitration. . p 
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pondent” for AT&T wrote to Mr. Fine, as President of 
Peerless, reporting that AT&T’s legal department had 
made “a preliminary review of the case, and . . . [had] 
said that a mistake was made in processing this transfer.” 

Despite this “preliminary” view, AT&T came later to 
conclude that Peerless had not been the rightful owner of 
the shares in question and that no right of Peerless against 
AT&T had been violated. This action followed. The sole 
defendant named in the complaint was AT&T, from which 
plaintiff sought a new 2000-share certificate and accrued 
dividends, plus interest tl -reon. AT&T in turn impleaded 
Hertz, Warner & Co. ana .is general partners, including 
Cohn. In an amended complaint, Peerless asserted claims 
against Hertz, *\ arner & Co., Irving Hertz, and Henry 
Warner. The amended complaint averred that on various 
grounds Cohn never effectively became a member of the 
partnership, and that the Peerless shares loaned for 
Cohn’s capital contribution had therefore been “wrong¬ 
fully converted, retained and sold by” the partnership 
and individual defendants Hertz and Warner. In addi¬ 
tion, Peerless charged that these defendants had made 
false representations to Cohn and, through Cohn, to Peer¬ 
less; that Cohn signed the agreement only upon the repre¬ 
sentation that the listed general and limited partners 
would sign and would make their indicated capital con¬ 
tributions, though “Hertz and Warner knew or had reason 
to know that at least seven of the proposed partners would 
not sign . . . and would not make their required capital con¬ 
tributions”: that Peerless would not have loaned the stock 
to Cohn but for these false representations; that for these 
and other reasons “the securities loan agreement between 
Peerless and Cohn became null and void”; and that the 
Hertz, Warner defendants had thus become converters of 
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the AT&T shares in question. As the case has progressed 
the charges against these defendants have become the heart 
of the controversy. 

n. 

As its first and basic contention plaintiff argues that 
“Cohn never became a partner of [Hertz, Warner] as a 
matter of law.” Accordingly, the argument proceeds, the 
Peerless shares delivered as Cohn’s capital contribution, 
for a partnership that never came into being, were con¬ 
verted by the firm and by defendants Hertz and Warner 
individually. The grounds for the critical assertion that 
Cohn never became a partner are: 

(1) That “at least nineteen intended partners 
did not sign” the July 1, 1969, agreement, including 
an important group who were to contribute 
$2,000,000 in capital and assume 18% of the losses. 

(2) Hertz, Warner failed to file the agreement 
with the New York Stock Exchange. 

(3) The agreement was never filed in the New 
York County Clerk’s Office. 

(4) The limited partners did not all give written 
consent to Cohn’s admission as a general partner. 

These contentions fail because Cohn intended to become 
a partner, agreed with the others to become their partner, 
and succeeded in accomplishing that end, without any of 
the supposed reservations and condemns upon which plain¬ 
tiff’s thesis rested. There was a huge number of limited 
partners and a substantial number of general partners 
listed on the typed agreement. Nearly all of the geneial 
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partners signed. The failure of 19 or so limited partners 
to sign did not nullify the agreement. It was familiar in 
the firm that the roster of limited partners changed from 
month to month as some left and others were added. It 
was never a condition of effectiveness that all should sign. 
That the Meyer-Blau group would sign was a hope Cohn 
shared with all of the other third-party defendants, in¬ 
cluding Messrs. Hertz and "Warner. That the group did 
not sign was an adverse development for all of them. 
But it was not fatal to the existence of the partnership. 
Their signing the 1969 document was not a condition to 
the effectiveness of the partnership or to Cohn’s member¬ 
ship. (It is interesting, if not critical, that, having signed 
previous articles, including those of July 1,1968, the Meyer- 
Blau group lost sums far larger than Cohn’s—or plain¬ 
tiff’s—$100,000 in the eventual Hertz, Warner debacle.) 
That they would surely sign was not “represented” to 
Cohn or insisted upon by him as an essential preliminary 
to his membership. Whether the Meyer-Blau group would 
be in or out was, as Colm testified, “not a question in 
[his] mind” when he made his capital contribution, having 
effectively been a partner for some five or six months 
before. 

The failure to file the partnership agreement with the 
Stock Exchange or in the County Clerk’s Office is of no 
help to plaintiff. Whatever rights or privileges they might 
give to third parties, there is no V tsis in these defects 
for invalidating the partnership ns between Cohn and the 
other signatories. And Peerless is obviously in no better 
position than Cohn to claim such invalidation. 

Finally, the point about consent of the limited partners 
seems weightless. The evidence shows a large and shift¬ 
ing complement of limited partners. "Whatever they might 
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claim from the absence of their assent is of no aid to 
Colin—or, certainly, to Peerless. 3 

With the elimination of plaintiff’s basic premise—that 
Colli after agreeing and signing and functioning as a 
partner for most of a year, should be held never to have 
joined the partnership—the theory that Hertz, Warner or 
its members “converted” the AT&T stock must also be 
rejected. This, as will appear, leaves relatively little to 
say for the remainder of plaintiff’s case. 


The findings and conclusions already stated are dis¬ 
positive of plaintiff’s next point—that Peerless loaned its 
stock to Cohn as a result of fraud against Peerless on 
the part of Hertz, Warner and Messrs. Hertz and Warner 
individually. First of all, there were no materia! mis¬ 
representations to Cohn. Secondly, plaintiff’s theory, 
grounded in § 533 of the Restatement of Torts , is factually 
unsupported in any event. The representations made to 
Cohn were not made, in the language of that section, “for 
the purpose of having him repeat [their] terms or . . . 
substance” to his in-laws. And he did not, in fact, do 
anything of the sort, merely expressing his satisfaction 

3 The third-party defendants attack plaintiffs standing to question 
the partnership at all. More broadly, the claims of Peerless may be 
altogether precluded by the form of “Securities Lc">n Agreement,’’ 
quoted earlier, in which Peerless absolved Hertz, Warner of “any 
liability to Peerless” and agreed, further, that Hertz, Warner should 
not “be under any obligation whatsoever to Peerless ... on account 
of said cash and stock or any interest thereon, stock dividends or 
rights received by Paul Cohn or the Firm.” These are powerful 
points—at least in the absence of fraud. At the same time, since 
the court rejects plaintiff’s fraud claims, it is unnecessary to rest upon 
the loan agreement for dismissal of the complaint. 
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and hopes for the impending partnership. The testimony 
for Peerless, from Mrs. Fine, showed only the vaguest 
account from Cohn to her and her husband of the proposed 
partnership. “Nothing” that the witness could “remem¬ 
ber or think of” was said about other details or any 
“representations” made to him. There was no talk of 
“details about the business”—only that it was “a broker¬ 
age business, very promising, very lucrative.” Even that 
was what the Fines themselves “thought” rather than 
something they heard from Cohn “in specific words.” 
The Fines asked him no questions. As Mrs. Fine testified: 

“We took his word or whatever he felt—If he felt 
that it would promote or better his situation, we were 
very—we vere pleased to do it.” 4 t 

In short, the court rejects the factual contention that 
representations were made, or intended to be made, to 
plaintiff Peerless through Cohn or otherwise. 

IV. 

We come finally to plaintiff’s claim against AT&T, 
which was the only claim in the case when the action 
started. This claim is rested upon the assertion that AT&T 
committed a “deliberate breach of its statutory duty of 
inquiry after receipt of the ‘stop transfer’ from Peerless.” 5 * * 8 

4 Apart from familial affection, geography may have accounted 

for the notable brevity and superficiality of the conversations between 

Cohn and the Fines about the capital contribution. The Fines were 

in Florida while Cohn was in New York at the pertinent times. 

8 Plaintiff’s Post Trial Brief 59. 
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Intertwined with, and seemingly essential to, this argument 
are the contentions that 

(1) “since Cohn never became a partner of 
in\ &Co. as a matter of law, the purpose for which 
the AT&T securities were delivered from Peerless to 
HW&Co. was totally frustrated”, and that this, 

(2) when combined with the fraud practiced 
upon Peerless in connection with the transfer of 
the AT&T securities, makes it apparent that HW&Co. 
never acquired valid title to the securities.” 8 

The defeat of the two quoted contentions, treated earlier, 
entails defeat of the claim against AT&T. 

Moreover, as the record makes clear, the certificate in 
the name of Peerless, to which the “stop transfer” order 
related, had been placed in that name by an act of blatant 
lawlessness. There was no justification for this form of 
self-help, which verged at least close to criminality. 
Far from being the “rightful owner” of the shares, as it 
styles itself, 6 7 Peerless had no semblance of a legitimate 
interest in them. Since the transfer back to Hertz, Warner 
was not “to a person not entitled to it”, and since IV'rless 
was not at any material time “the true owner” of the 
certificate or the shares it represented, see Uniform Com¬ 
mercial Code § 8-404, AT&T cannot be held for the loss 
of the Fines incurred from the loan to their son-in-law. 

Upon the foregoing findings and conclusions, intended 
to comply with F.R.Civ.P. 52(a), plaintiff’s complaint and 
additional complaint are dismissed, the third-party com¬ 
plaint is consequently also dismissed, and the counterclaim 

6 Id. 

7 Id. at 60. 
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of the third-party defendants Hertz, Warner, Irving Hertz, 
and Henry Warner, seemingly forgotten at some point, is 
also dismissed. The parties will bear their own costs. 

The Clerk will enter judgment in accordance with these 
findings and conclusions. 

/s/ Marvin E. Frankel 
U.S.D.J. 

Dated: New York, New York 
October 31, 1974 

Filed October 31, 1974 
United States District Court 
Southern District of New York 
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Judgment Appealed From 

UNITED STATES DISTRICT COURT 
Southern District of New York 
71 Civil 910 (MEF) 

[Same Title] 

The above entitled action having been brought on regu¬ 
larly for trial before the Honorable Marvin E. Fran’rel, 
United S ates District Judge, on May 14, 15 and 16, 1974, 
and at the conclusion of the evidence the Court having re¬ 
served decision, and the Court thereafter on October 31, 
1974, having handed down its opinion, constituting its 
findings of fact and conclusions of law in favor of the de¬ 
fendants and third-party defendants, it is, 

Ordered, Adjudged and Decreed: That defendant Amer¬ 
ican Telephone and Telegraph Company have judgment 
against the plaintiff Peerless Mills, Inc., dismissing the 
complaint and the additional complaint, and it is further, 

Ordered: That the third party complaint is dismissed, 
and the counterclaim of the third-party defendants Hertz, 
Warner, Irving Hertz and Henry Warner be and they are 
hereby dismissed, and the parties will bear their own costs. 

Dated: New York, N. Y. 

November 6,1974 

Raymond F. Burohardt 
Clerk 

Filed November 6, 1974 

United States District Court 

Southern District of New York 







Notice of Appeal 

UNITED STATES DISTRICT COURT 
Southern District of New York 

71 Civ. 910 (MEF) 

[Same Title] 

Sirs: 

Please Take Notice that plaintiff Peerless Mills, Inc., 
hereby appeals to the United States Court of Appeals for 
the Second Circuit from so much of the judgment entered 
in this action on November 6, 1974 which dismissed the 
complaint and the additional complaint. 

Dated: New York, New York 
December 4, 1974. 

Yours, etc. 

Kissam & Hai.pin 
By Anthony S. Genovese 
A member of the Firm 
Attorneys for Plaintiff 
120 Broadway 
New York, New York 10005 
(212) 9G2-2000 
To: 

Davis, Polk & Warlswell 
Attorneys for Defendant 
American Telephone & Telegraph Company 
1 Chase Manhattan Plaza 
New York, New York 10005 

Lipkin & Weisberg 
Attorneys for Third Party Defendants 
Hertz, Warner & Co., Irving Hertz and Henry Warner 
225 Broadway 
New York, New York 10007 
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Paul Robert Cohn—By Mr. Genovese—Direct 


(7) Paul Robert Cohn, called as a witness by the 
plaintiff, being first duly sworn, testified as follows: 

Direct examination by Mr. Genovese: 

Q. Mr. Cohn, would you give the court a brief descrip¬ 
tion of your educational background! A. I attended ele¬ 
mentary school and junior high school in Mt. Vernon, New 
York. I attended Horace Mann Preparatory School for 
high school. Upon graduation (8) from Horace Mann I 
attended the University of Miami in Florida for two years. 
Then I transferr 1 and attended New York University up¬ 
town for approximately one semester. 

Q. Now, would you give us a description of the plain¬ 
tiff Peerless Mills in this action, please! A. Peerless Mills 
is a personal holding company. 

Q. Who are the principal stockholders in Peerless 
Mills! A. Mr. Fine and Mrs. Fine 

• • i 

(9) By Mr. Genovese: 

Q. Mr. Cohn, after leaving NYU, what did you do! A. 
I entered the securities business. 

Q. Can you tell me approximately when that was! A. 
Approximately 14 years ago. 

Q. And you have been in the securities business for that 
period of time! A. Except for six months of unemploy¬ 
ment, that is correct. 

Q. Now, did there come a time when you joined the firm 
of Hertz, Neumark & Warner! A. Yes, sir. 

Q. When was that, sir! A. In October, 1963. 
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Q. Can you tell me the circumstances under which you 
joined that firm, sir? A. I was solicited by some previous 
acquaintances of mine in the securities business about be¬ 
coming a founding partner of the firm of Hertz, Neumark 
& Warner. 

Q. And did you become a founding partner? A. Yes, 
I did. 

Q. And what were your functions as a partner of (10) 
the firm of Hertz, Neumark & Warner? A. Commission 
business. 

Q. When you say “commission business,” what is that, 
sir? A. Similar functions to that of a registered broker. 

Q. Did you continue as a partner in the firm of Hertz, 
Neumark & Warner? A. No, I did not. My partnership— 
I terminated my partnership approximately two years 
later. 

Q. And did you have any conversations with anyone 
concerning that terminat.'ou? A. Yes, I did. 

Q. With whom, sir? A. Mr. Irving Hertz. 

Q. Can you tell us whi t was said by him and what was 
said by you at that time: A. Based on the original soli¬ 
citation of my becoming a partner of Hertz, Neumark & 
Warner I was to be a founding partner and as such in¬ 
volved in policy-making decisions of the firm. After join¬ 
ing the firm as a partner, in the ensuing two years none of 
that happened to develop. I was not called upon to be in- 
volvcu in any decision-making processes of the firm. 

• # • 

(11) The Court: Just answer the question, Mr. 
Cohn. What was that conversation? 

(12) The Witness: I told Mr. Hertz that I was 
not happy with the fact that I was not involved, 
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as I thought I was to i<e involved, in the policy 
decisions of the firm, and as such I wanted to ter¬ 
minate my partnership. 

By Mr. Genovese: 

Q. Did you continue on as an employee of the firm of 
Hertz, Neumark & Warner? A. Yes, I did. 

Q. Did there come a time, Mr. Cohn, when the firm 
name of Hertz, Neumark & Warner changed? A. Yes, it 
did. 

Q. And to what did it change? A. Hertz, Warner & 
Company. 

Q. Did you continue on as an employee in that fi a, 
sir? A. Yes, I did. 

Q. What were your responsibilities in Hertz, Warner 
& Company? A. I was a retail broker for the firm of 
Hertz, Warner & Company during that period of time. 

Q. Did there come a time when your duties changed? 
A. Yes, there did. 

Q. Will you say when that was, approximately? (13) 
A. Approximately 1968. 

Q. Can you tell me what you did at that time, sir? A. 
I was approached by Mr. Richard Leyner of the firm and 
asked if I would help in setting up and functioning in the 
syndicate capacity of the firm of Hertz, Warner & Com¬ 
pany. 

Q. Did you perform that function? A Yes. 

Q. Did yc” continue to do any other duties at that 
time? a. I continued doing my general brokerage busi¬ 
ness, yes. 

Q. Can you give us an estimate as to how much of your 
time was in the general brokerage area and how much of 
your time was in the syndication area? A. The bulk, 
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approximately 80 to 90 per cent of my time, was still on 
retail production. 

Q. Did that change, sir? A. Yes, sir. 

Q. When, approximately? A. Over the ensuing year, 
progressively I became more and more involved with the 
syndicate function I was performing for the firm. 

Q. Now, could you tell us just briefly what the (14) 
syndicate function is? A. The syndicate function is that 
of a wholesaling function for a member firm. That is, a 
syndicate manager of a firm tries to involve his firm in 
new offerings initiated by major banking firms on Wall 
Street and in so doing takes down blocks of stock for the 
ultimate redistribution through our brokers to our retail 
customers. 

Q. Now, was there anyone else functioning in the syn¬ 
dicate area of the firm? A. I had a secretary eventually 
but was not directly responsible for working with dealers. 

Q. You were the sole decision-making person in that 
department, is that correct? A. No. Initially, Mr. Richard 
Lavner was the one I was responsible to. That eventually 
changed. As my function became more and more involved 
in the syndicate and our participations broadened, my 
responsibility of reporting was then to Mr. Henry Warner. 

Q. You reported directly to Mr. Warner? A. That is 
correct. 

Q. What were Mr. Warner’s functions in the syndicate 
area? A. Mr. Warner was the partner in charge of the 
syndicate department, amongst other duties. 

(15) Q. Did there come a time, Mr. Cohn, when you 
had a discussion with Mr. Warner concerning your in¬ 
creased responsibilites in the syndicate area? A. Yes, sir. 

Q. When was that approximately, sir? A. There were 
conversatioons that took place with Mr. Warner as the mix 
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of my endeavors—as I became more and more involved 
in the syndicate area and less and less involved in the 
retail production area, that I was seeking a higher com¬ 
pensation factor for the fact that I was now really not 
doing any retail business and I was losing income. 

Q. Did you in fact receive additional compensation? 
A. The initial proposal by Mr. Leyner— 

The Court: Just answer the question. 

A. Yes. 

Mr. Lipkin: Could we fix times on these conversa¬ 
tions, your Honor? 

The Court: All right. 

Q. I asked you about a conversation with Mr. Warner. 
When was the first such conversation you had regarding 
your increased responsibilities in the syndicate area which 
you can recall? (16) A. The fall of ’68. 

Q. Did you have additional conversations with Mr. 
Warner on that subject? A. There were subsequent con¬ 
versations, yes. 

Q. Can you tell us when the next one was, approxi¬ 
mately? A. Conversations occurred over intermittent 
periods separated by months perhaps. 

Q. In any of these conversations was the subject of 
your possibly becoming a partner in the firm of Hertz, 
Warner & Company discussed? A. Yes. 

Q. Can you place that in point of time, sir? A. March, 
April of 1969. 

Q. What was your salary at that time, Mr. Cohn? 
A. Approximately $33,000. 

Q. How, in the first such conversation in which the 
subject of partnership came up, could you tell the court 
what was said by you and what was said by Mr. Warner? 


'W 

■i. 
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A. Mr. Warner told me that the senior partners of the firm 
were very much aware of the progress being made through 
my endeavors in our syndicate area. They were very 
pleased and that the topic of partnership for me was being 
discussed. 

(17) Q. What did you say to him, if anything? A. I 
told him I was extremely pleased. 

Q. Was anything else said in that conversation that 
you can recall? A. No, sir. 

Q. Was there a subsequent conversation? A. Yes, sir. 

Q. When was that in point of time, sir? A. Within 
weeks. 

Q. Can you tell me wLat was said by you and what was 
said by Mr. Warner in the subsequent conversation? A. In 
the subsequent conversation < specific proposal was made 
to me about my becoming a partner in the firm of Hertz, 
Warner & Company. 

Q. What did Mr. Warner propose? A. He proposed to 
me, I remember quite clearly, a nonnegotiable-type basis 
that they were offering me— 

Mr. Lipkin: I object to the characterization, “non- 
negotiable.” He was asked what Mr. Warner said. 
If he doesn’t use those words, I object. 

A. He used those words. 

That the firm was offering me a 3 per cent partnership 
in the firm and a salary of $15,000 a year, and that I would 
participate in approximately 4 y 2 per cent of the firm’s 
losses. 

(18) Q. What did you say to that, sir? A. I thanked 
him but told him that that remunerative figure posed tre¬ 
mendous problems to me; that I had recently gotten mar- 
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ried and that my responsibilities and my financial situation 
became greater, and the figure he was representing to me 
was a substantial decrease in earnings than I was currently 
making. 

Q. What did he say to that, if anything! A. He began 
to explain to me why that figure was just a bare minimum 
as to what my earnings would be. 

Q. When you say “that figure,” are you referring to 
the $15,000 salary! A. $15,000. 

Q. What did he say to illustrate that! A. He informed 
me that the firm of Hertz, Warner & Company had booked 
a million-dollar profit for the six months ending December 
—the preceding December—and if we were to use that 
figure as a point of reference, 3 per cent of a million dol¬ 
lars would be $30,000, in addition to which I would have a 
$15,000 salary. 

In addition there was possibilities of bonuses based 
upon my performances in the syndicate area. Also, through 
the Hertz, Warner affiliated corporation additional profits 
could accrue to me. 

(19) Q. Did you say anything in response to that! A. 
I told him that I would have to think about the proposition 
he made to me. 

Q. And did you discuss this proposition he made to me. 

Q. And did you discuss this proposition with anyone! 
A. Yes, I did. 

Q. With whom! A. I discussed it with both my parents 
and my inlaws, Mr. and Mrs. Fine. 

Q. Was the subject matter of your capital contribution 
discussed in this conversation with Mr. Warner! A. No, 
sir. 

Q. Did you have a subsequent conversation with Mr. 
Warner on the subject of partnership f A. Yes, I did. 
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'<?• A\ hen was that, approximately? A. Subsequently 
in the ensuing weeks I would imagine was the time frame. 

Mr. Lipkin: Can we now place a time frame on 
that? 

1 lie \A itness: AA e are still in the March-April 
area. 

(20) Mr. Lipkin: AA’e were in March-April and 
then you said several weeks later. Now you are 
saying weeks after that. So I really don’t know. 
The time sequence is important, your Honor. 

The Court: You are talking about a subsequent 
conversation ? 

The AATtness: That is correct. 

The Court: "'Alien was it? 

The A\ itness: All conversations with— 

I lie Court: No. just this subsequent conversa¬ 
tion. 

The A\ itness: The best T could pin it down would 
be in April. 

The Court: A T ou may cross examine about it 
later. 

By Mr. Genovese : 

Q. AA’liat was said in this conversation with Mr. AYar- 
ner? A. Mr. AYarner reiterated the previous conversation 
that my salary would be $15,000. I told him that I was 
still troubled, if he could go through the arithmetic again 
that lie had explained to me in the preceding meeting, and 
again Mr. AYarner explained to me that the firm had booked 
through December, the preceding December, a million-(21) 
dollar profit. He used that as an example of that period of 
time and what that would mean to me. 
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He also said that “You can annualize that figure and 
then see how the progression of earnings would directly 
be reflected in your income.” 

Q. Was anything else said? A. No, sir. 

Q. Now, in this time period, which you have placed as 
March-April, the last conversation in April, did you have 
any discussions with Mr. Hertz regarding the subject of 
your partnership? A. Between the first conversation with 
Mr. Warner where the terms of my partnership were dis¬ 
cussed and the second conversation with Mr. Warner, I 
spoke to Mr. Hertz. 

Q. And can you tell the court what was said in that 
conversation? A. I went to Mr. Hertz and I told him that 
the formal proposal was made to me by Mr. Warner, that 
I was very pleased and I asked what he felt about it. 

Q. What did he say to you? A. Mr. Hertz told me he 
was very happy for me and he thought this was the begin¬ 
ning of a very bright future for me in my association with 
the firm and thought that I (22) should accept the offer. 

Q. Did you discuss it with any of your other associates 
at Hertz, Warner & Company? When I say “it,” I mean 
the partnership offer. A. No, sir. 

Q. Now, when was it that you learned it was necessary 
to make a capital contribution to the firm? A. The second 
meeting with Mr. Warner I accepted the terms of the pro¬ 
posed partnership he made to me, and at that time I was 
informed by Mr. Warner that my capital contribution 
would have to be $100,000. 

Q. What did you say to that? A. I told him that I did 
not have that kind of money and I would have to borrow it. 

Q. What did he say? A. Nothing. 

Q. Did you advise him from whom you had to borrow 
it? A. I told him I would have to speak to both my parents 
and my in-laws. 
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Q. Did you have a further conversation with Mr. War¬ 
ner regarding your capital contribution? A. Subsequent 
to that, yes, I did. I told him that I would be able to bor¬ 
row the money. 

(23) Mr. Lipkin: Again, can we fix a time? 
Did we fix a time for that conversation? 

Q. You have testified that your last conversation was 
in April with Mr. Warner, is that correct? A. Yes, sir. 

Q. Now, when you told him that you would have to 
borrow when you told him you would have to borrow it, 
can you recall when that conversation was? A. That was 
the second conversation in April, when I was first told— 
the conversation in April is where I accepted the proposal 
and at which time Mr. Warner informed me of what my 
capital contribution would have to be. In a following 
conversation with Mr. Warner, I believe in April, I in¬ 
formed him that I would be able to borrow moneys to 
make my capital contribution. 

Q. Did you tell him from whom you would be able to 
borrow it? A. Yes, I did. 

Q. What did you say to him? A. I told him I would 
be making a borrowing from my in-laws. 

Q. And did you tell him in what form that borrowing 
would be? A. I told him 1 would be borrowing securities. 

(24) Q. And did you mention the name Peerless? A. I 
don’t believe so at that time. 

Q. Now, in any of these conversations wdth Mr. Warner 
to which you have just testified did you ask him what the 
current financial picture of Hertz, Warner was? 

Mr. Lipkin: I object to the question as leading, 
your Honor. 
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The Court: No, I’ll allow it. 

A. In the conversations that I had with Mr. Warner— 

The Court: Just answer yes or no. 

The Witness: Yes. 

Q. What was said? A. He told me that the firm had 
earned a million dollars for the period through December, 
that preceding December, 1968, and that there was no 
reason to believe why this could not continue. 

Q. Were there any discussions with respect to the firm’s 
earnings for the months January, February and March 
of 1969? A. No, sir.' 

Q. After your last conversation with Mr. Warner in 
which you advised him that you would be able to make 
the capital contribution, did you have any discussions (25) 
with any other people at the firm of Hertz, Warner re¬ 
garding the subject of your proposed partnership? A. I 
spoke to Mr. Joel Held. 

Q. Who is Mr. Held? A. Mr. Held was our compliance 
director. 

Q. What did you say to him and what did he say to 
you on that subject? 

• • • 

(27) By Mr. Genovese: 

Q. Now, Mr. Cohn, after your last conversation with 
Mr. Warner in which you accepted his proposal, did you 
receive a copy of a document entitled “Amended Articles 
of Partnership of Hertz, Warner & Co.,’’ made as of the 
1st day of July, 1969? A. Was this subsequent to my 
acceptance, did you say? 
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Q. Yes, sir. A. I show you what has been marked— 

Mr. Lipkin: Can we fix a time, your Honor? 

Mr. Genovese: I am going to gt* to that. 

Mr. Lipkin: All right. 

Q. I show you what has been marked Plaintiff’s Exhibit 
1 for identification and ask you whether that’s the copy of 
the document that you received, sir. A. Yes, sir. 

Q. Now, can you tell the court approximately w T hen it 
was you received this document? A. Prior to December, 
1969. 

Mr. Lipkin: That’s not an answer, your Honor, 
prior to. 

Q. Can you place it any more specifically than that? 
It is dated July 1st— 

(28) The Court: Don’t tell him. Just ask him 
when you received it. 

When did you receive it? 

The Witness: Early December, very late Novem¬ 
ber. 

Mr. Genovese: I offer Plaintiff’s Exhibit 1 for 
identification in evidence, your Honor. 

(Plaintiff’s Exhibit 1 for identification was re¬ 
ceived in evidence.) 

Q. Mr. Cohn, going back to your last conversation with 
Mr. Warner again for a second, did you communicate the 
substance of your conversation with Mr. Warner to your 
in-laws, Mr. and Mrs. Fein? A. Yes, I did. 
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Q. Now, after receiving Plaintiff’s Exhibit 1 in evidence 
what did you do, sir? A. I read the document, noting 
especially the capital contributions of various partners, the 
remuneration stated on there—noting especially the fact 
that Mr. Saluc, who was a member of the executive com¬ 
mittee, put in the same amount of money 1 was as a junior 
partner, so to speak. 1 noticed also the extent of capital 
being contributed by Mr. Arthur Meyer and a Joseph Blau. 

Q. Did there come a time, Mr. Cohn, when you (29) signed 
Plaintiff’s Exhibit 1 in evidence? A. Yes, sir. 

Q. Can you tell me the circumstances under which you 
signed it, sir? A. Mr. Joel Held brought the document to 
me in the premises of Hertz, Warner, the back office 
premises of Hertz, Warner, and asked me if I would sign 
the document. 

Q. What did you say to him, if anything? A. 1 asked 
him at that point if Mr. Meyer and Mr. Blau had signed 
the agreement. He told me that Mr. Hertz informed him 
that the agreement was signed by them and was— 

# • • 

(30) By Mr. Genovese : 

Q. Do you know where you left off? A. I believe so. 
Mr. Held informed me tli-t he was informed by Mr. Hertz 
that Mr. Meyer and Mr. Blau had signed the agreement and 
it was at the affiliated corporation to be delivered down to 
him. 

Q. Was that the full substance of your conversation 
with Mr. Held? A. I asked Mr. Held if he had signed— 

Mr. Lipkin: Can we fix a time, your Honor? No 
time for this meeting has been established as of yet. 

Mr. Genovese: I was going to do it as soon as I 
finished the conversation. 
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Q. Can you approximately place the time of this conver¬ 
sation, Mr. Cohn? A. Very late—either extremely late in 
November or probably right in the beginning of December, 
(31) ’69. 

Q. V ould you go on with what it was that Mr. Held 
told you? A. I asked him if he had signed. He said yes. 
I signed and gave him back the agreement. 

Q. Do you recall whether there were any other signa¬ 
tures on Plaintiff’s Exhibit 1 in evidence at the time you 
signed it? A. I believe Charles Matthews’ signature was 
on the agreement and a Milton Litt. 

Q. Mr. Cohn, as of the time that you signed Plaintiff’s 
Exhibit 1 in evidence, had you seen any monthly financial 
statements of Hertz, Warner & Company? A. No, sir. 

Q. Were you aware that there were monthly financial 
statements in existence? A. No, sir. 

Q. Did there come a time when you in fact delivered 
2000 shares of AT&T stock in to the firm of Hertz, Warner 
& Company? A. Yes, sir. 

Q. Can you tell me the circumstances of that, sir? A. 
Approximately October of 1969 Mr. Hertz came (32) to my 
office and told me that the firm had not yet received my 
Telephone stock and that would I expedite the matter. 

Q. Wliat did you say to him? A. I told him I would. 

Q. W T hat did you then do, sir? A. I called my in-laws in 
Florida and asked them if they ould forward the proper 
securities and related material to me in New York as 
quickly as possible. 

Q. And was that done? A. Yes, sir. 

Q. Did you have any discussions with anyone else at 
Hertz, Warner regarding the contribution of the 2000 
shares of AT&T stock? A. Yes, I did. 

Q. With whom, sir? A. Mr. Joel Held. 
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Q What did you say to him and what was said to you 
in that regard? A. Mr. Held drew up a loan agreement 
for Peerless Mills and myself. 

Q. I asked you what was said. Did he say anything? 
A. No, sir, not that I recall. 

Q. After the AT&T stock was contributed to the (33) 
firm did you have any conversations with Mr. Hertz? A. I 
informed Mr. Hertz that the securities arrived and w r ere 
delivered to Mr. Held. 

Q. Mr. Cohn, did you come to learn of the firm’s profits 
for the fiscal year 1968? A Yes, sir. 

Q. Now, Hertz, Warner was on a fiscal-year basis, is 
that correct? A. Yes. 

Q. What was the fiscal year? A. June 30th. 

Q. And can you state when it was that you learned of 
the profit for the fiscal year ending June 30, 1969? A. 
Subsequent to my signing of the agreement. 

Q. Can you place that in point of time? A. December, 
late. 

Q. And do you recall what the financial results were 
for the year ending 1969? A. Yes, sir. Approximately 
$95,000? 

Q. Profit? A. Yes, sir. 

Q. After learning that fact did you discuss it with 
any of the partners at Hertz, Warner? (34) A. Yes, sir. 

Q. With whom? A. With Mr. Charles Matthews and 
Mr. Joel Held. 

Q. Do you recall what was said in that conversation, 
sir? A. We were all quite dismayed, and simple arithmetic 
in my mind— 

The Court: Just answer the question, sir. 
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Q. I am looking for what was said, not your personal 
reaction. What was said in the conversation? A. The 
firm must have suffered losses to the extent of approxi¬ 
mately a million dollars in the second half of the fiscal year. 

• • • 

(35) Q. Mr. Cohn, were there partnership meetings 
held in the firm of Hertz, Warner? A. What period of 
time are we talking about? 

Q. In the period after your admission to partnership, 
what you believed to be your admission to the partnership. 
A. Yes, sir. 

Q. When were the first meetings held, to your recol¬ 
lection? A. There were two different kinds of partner¬ 
ship meetings. There were weekly management meetings 
which I did not attend. There were, to the best of my 
recollection, possibly two or three full partnership social 
gatherings where managers, not partners, w r ere also in¬ 
vited where general good and welfare was discussed. These 
were held off premises. Then there were two formal part¬ 
nership meetings for all partners held in late December 
and into January. Late December, ’69, January, 70. 

(36) Q. Now, referring to the first such formal partner¬ 
ship meetings as you have just testified, can you relate to 
the court what was said by anyone at those meetings, sir? 
A. Mr. Hertz informed the general partnership that it 
looked like the firm from operations would suffer for the 
first six months of that year approximately an eight or nine 
hundred thousand dollar loss. 

Q. Do you recall anything else being said? A. No, sir. 

Q. Now, there was a second formal partnership meet¬ 
ing in that period, namely, December and January? A. 
The subsequent meeting was held, yes. 
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Q. Do you recall what was said at that meeting? 

• • * 

(37) A. There were discussions about the return of an 
overage capital position of a Mr. David Werner; there 
were discussions about the possible—the underages of 
capital among some of the general partners. I called upon 
Mr. Hertz to require all general partners to come up to 
stated capital. Mr. Hertz’ response was that they were not 
able to. 

The discussion—the question was raised again at that 
meeting as to whether Meyer and Blau had signed the 
agreement. Mr. Hertz said that he is taking care of that, 
there is no problem. 

I requested of Mr. Hertz, in front of the partners then 
and there, that as far as I was concerned I was the partner 
with the largest personal borrowing for capital and asked 
that my capital be subordinated (38) to the firm. My re¬ 
quest was denied. 

Q. You mentioned Mr. David Warner in regard to that 
meeting. When did Mr. David Warner purportedly be¬ 
come a partner? A. I believe December or November. 

Q. Now, can you place the time of this meeting hat 
you are talking about when, as you say, you requested that 
your capital be subordinated any more specifically? 

Mr. Lipkin: He said became a partner in Novem¬ 
ber or December. Does that mean he signed the 
agreement or that he was admitted into the partner¬ 
ship at that time? I think the answer is vague. 

The Court: What do you mean by that? 

The Witness: It was told to me that Mr. David 
Warner became a partner of the firm of Hertz, War¬ 
ner & Company. He was not at the time that Mr. 
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Held and myself and Mr. Robert Sadlier, under this 
July, ’69 agreement, were involved at all. He was 
a partner being brought in at some subsequent date. 

The Court: Who told you that! 

The Witness: Mr. Warner. It was announced at 
a general partners meeting off the premises of 
Hertz, Warner. He was an out-of-town partner. 
He was located in the Philadelphia area, on the 
Philadelphia-(39) Baltimore Stock Exchange. 

Q. Did there come a time, Mr. Cohn, when the younger 
partners of Hertz, Warner held a meeting with the senioi 
partners? A. Yes, sir. 

Q. Can you place that point of time, sir? A. This was 
subsequent to the disclosures of the losses of the firm, 
subsequent to the meeting where capital underages were 
discussed. It would have put it at February-March of 
1970. 

Q. Who attended that meeting? A. Charles Matthews, 
myself, Joel Held, Robert Sadlier, and Mr. Irving Hertz. 

Q. Can you tell the court what was discussed at that 
meeting, sir, what was said? A. The younger partners 
made certain requests of Mr. Hertz, namely, that they be 
permitted as a body to attend the management committee 
meetings of the firm. If that was not acceptable to Mr. 
Hertz, that one elected member of the younger group be 
allowed to participate in the management committee meet¬ 
ings with cumulative voting rights to represent the full 
body of the younger partners. 

We asked that we get monthly profit and loss (40) 
statements of Mr. Hertz. 

Again, the question of Mr. Meyer and Mr. Blau’s signa¬ 
tures were raised and Mr. Hertz says that he is on top 
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of it. It’s not to be a concern of ours. He will take care 
of it and it will be done. 

Q. When you say the question of whether their signa¬ 
tures were raised, do you mean Plaintiff’s Exhibit 1 in 
evidence, the July, 1969 agreement? A. Yes, sir. 

Q. Did Mr. Hertz agree to give you monthly P & L’s? 
A. Yes, sir. 

Q. Did you in fact ever receive any? A. No, sir. 

Q. After your second partnership meeting that you 
testified to and the meeting with Mr. Hertz and the younger 
partners, did you have any discussions with any of the 
other younger partners in Hertz, Warner? A. With Mr. 
Joel Held. 

Q. Can you tell the court what was said by you and 
what was said by him? A. I told Mr. Held I was quite 
disturbed by the disclosures of losses, the lack of co¬ 
operation on the part of Mr. Hertz in not allowing either 
one of the younger partners or the group of younger part¬ 
ners to participate (41) in management committee meet¬ 
ings. I told him I felt possibly fraud was involved where 
I was concerned in my becoming a partner of Hertz, 
Warner & Company. Mr. Held suggested we see an attor¬ 
ney. 

Q. What did you do, sir? A. Mr. Held and I saw the 
counsel. We want to Javits—the law firm of Javits & 
J avits. 

Q. Who was it that arranged the meeting at the law 
firm of Javits & Javits? A. Mr. Held. 

Mr. Lipkin: Your Honor, we are going from one 
time to another. Can we now establish the time that 
he had the conversation with Joel Held and the time 
they went to Javits & Javits. 
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Q. Can you tell us approximately when it was your 
conversation w r as with Mr. Held and how soon thereafter 
you went to Javits & Javits? 

[A] [T]lie latter part of February, 1970? [Q] Now, 
without going into the substance of your communications 
with the firm of Javits & Javits. After visiting Javits & 
Javits did you take any action, sir! A. Took no action 
with regards to Javits & Javits, but because of the fact 
that my time was being spent in the (42) back office of 
Hertz, Warner I began my own investigation of events at 
Hertz, Warner. 

Q. You say you began your investigation of events. 
What did you do, sir? A. I checked capital accounts of 
various partners at Hertz, Warner and made several dis¬ 
closures. I also became fully aware at that point of the 
lack of final signatures on the agreement that I signed 
that was presented to me by Joel Held. Mr. Sadlier, who 
was in the operations department at the time, showed me 
a copy of the agreement with—I don’t know the legal 
terminology, but where it is indicated that people had 
signed and the copy was then conformed, and I saw the 
extent to which partners had not signed that agreement. 

I noticed no capital contribution made by Mr. Robert 
Sadlier. I noticed substantial underages in the capital 
accounts, drawing accounts of Mr. Norman Carney, who 
was a member of the executive committee of the firm. I 
noticed substantial underages of capital in both Mr. Mey¬ 
er’s and Mr. Blau’s capital accounts— 

• • • 

(43) A. I found the removal of capital from the capital 
account of Mr. Irving Hertz. That capital was covered 
by an agreement similar to the agreement under w'hich I 
made my capital contribution and borrowed my capital, 
namely, 13,000 shares of Lyntex Corporation were re- 
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turned to Mrs. Marilyn Hertz from whom Mr. Hertz 
borrowed to make that capital contribution. 

• • • 

(44) By Mr. Genovese: 

Q. Mr. Cohn, after making the review which you have 
testified to, did you have any conversations with anyone 
at Hertz, Warner. 

The Witness: Your Honor, may I ask the court 
a question? I’m a little confused myself. 

The Court: Just answer your attorney’s ques¬ 
tions. 

A. Would you repeat the question. 

(Question read.) 

A Yes, sir. 

Q. With whom? (45) A. Mr. Sadlier. 

Q. What was said by you and what was said by him? 
A. I told Mr. Sadlier of that which I had discovered, told 
Mr. Sadlier I now believed that I was defrauded in be¬ 
coming a partner of Hertz, Warner— 

Mr. Weisberg: I object on the grounds of self- 
serving declarations. 

The Court: Well, it’s of no consequence. The 
fact that he said he believed he was defrauded is not 
going to be significant anyhow. Let’s object where 
it is really important. There is no jury here. 

Go ahead. 

A. I told him I was ouite concerned about my capital con¬ 
tribution. And Mr. Sadlier suggested to me that perhaps 
you should protect that capital contribution. 
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He further suggested that the stock be transferred back 
into the name of Peerless Mills to protect— 

* • • 

(47) By Mr. Genovese: 

Q. Mr. Cohn, did you learn that the AT&T securities 
which were contributed by us as capital were transferred 
back into the name of Peerless Mills? A. Yes, sir. 

Q. How did you learn that? A. I saw the securities 
coming back into the firm from the transfer agent. 

Q. Did you yourself take any act in regard to the re¬ 
transfer of those securities, sir? A. No, sir. 

• # * 

(48) By Mr. Genovese: 

Q. Mr. Cohn, after learning of the fact that the securi¬ 
ties were transferring back into the name of Peerless, what 
did you do, if anything? A. I went to my attorney, Mr. 
Zane Klein, and informed him that the securities were 
now in the name of Peerless Mills. 

Q. What firm was Mr. Klein with? A. Berlack, Israel 
& Lieberman. 

(49) I further asked if, to further protect those securi¬ 
ties, they should be removed, and he informed me they 
should not be removed from the firm. 

Q. Now, thereafter did you attend a meeting with 
Messrs. Hertz and Sadlier? A. Yes, sir. 

Q. Can you place this in point of time, sir? A. The very 
end of June or the beginning of July. 

Q. And what was said at that meeting? A. Mr. Hertz 
informed both myself and Mr. Sadlier that all firm’s securi¬ 
ties, capital securities, should be liquidated. 

Q. Was anything else said? A. No, sir. 
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Q. What did you do upon learning of that fact, if any¬ 
thing? A. I again sought advice of Mr. Klein. Subsequently 
a stop transfer was placed against the securities in question. 

Q. I show you what has been premarked Plaintiff's 
Exhibit 2 for identification and ask you whether you had 
anything to do with the preparation of that letter, sir. 

(50) A. Yes, sir. 

Mr. Genovese: For the record, Plaintiff’s Exhibit 
2 is a letter to Miss C'lundt at American Telephone 
& Telegraph, signed by Peerless Mills, Inc. 

Q. What did you have to do with this letter, Mr. Colin. 
That letter was typed by my wife and transferred to her 
father for signature. 

Mr. Genovese: Your Honor, I offer Plaintiff’s 
Exhibit 2 in evidence. 

Mr. Goldstone: No objection. 

(Plaintiff’s Exhibit 2 is received in evidence.) 

Mr. Genovese: As a point of information, I have 
copies of all exhibits for the court. Should I hand 
them up or just hold on to them? 

The Court: You can hold on to them. After we 
are all through if you have copies of all exhibits it 
may make sense for you to lodge them with the court. 

Q. Mr. Cohn, going back in point of time for a minute, 
were you aware that Hertz, Warner received a letter dated 
May 1st from the New York Stock Exchange, Department 
of Member Firms? A. Yes, sir. 

Q. I show you what has been marked Plaintiff’s 

(51) Exhibit 3 for identification and ask you whether you 
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are aware as to whether Hertz, Warner received that 
letter? A. Yes, sir. 

Mr. Genovese: I offer Plaintiff’s Exhibit 3 in 
evidence. 

Mr. Lipkin: No objection, your Honor, subject to 
connection. 

(Plaintiff’s Exhibit 3 for identification was re¬ 
ceived in evidence.) 

By Mr. Genovese: 

Q. Did Hertz, Warner receive a subsequent letter from 
the exchange dated May 11, 1970? A. Yes, sir. 

Q. I show you what has been marked Plaintiff’s Exhibit 
4 for identification and ask you whether that is the letter 
that was received by Hertz, Warner from the New York 
Stock Exchange. A. Yes, sir. 

Mr. Genovese: I offer Plaintiff’s Exhibit 4 for 
identification into evidence. 

Mr. Lipkin: No objection, your Honor, subject to 
connection. 

(Plaintiff’s Exhibit 4 for identification (52) was 
received in evidence.) 

Q. Mr. Cohn, did you have any discussion with anyone 
at Hertz, Warner regarding whether the New York Stock 
Exchange considered your capital borrowing “good capi¬ 
tal”? A. Yes, sir. 

Q. With whom? A. Mr. Sadlier. 

Q. Can you tell us what was said in that conversation, 
sir? A. Mr. Sadlier showed me both those documents I 
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have just seen and called my attention to that part which 
was relevant to my contribution to the firm. 

• • • 

(53) By Mr. Genovese: 

Q. Do you recall when it was that Mr. Sadlier showed 
you these letters, one dated May 1, 1970, Plaintiff’s Ex¬ 
hibit 3, and the other dated May 11, 1970, Plaintiff’s 
Exhibit 4? A. When they were received, which would be 
as long as it took to be mailed from the stock exchange, 
since both of us were located in the back office of Hertz, 
Warner at that time, I would put it in May. 

Q. Now, what were your functions in the back office of 
Hertz, Warner at that time, Mr. CohnT A. Assisting Mr. 
Sadlier in the liquidation of the firm. 

Q. That was in May, 1970, sir? A. It was the delivering 
off of customers’ accounts and starting to wind down the 
affairs of Hertz, Warner, yes, sir. 

Q. For how long did that continue, Mr. Cohn? A. As 
far as I was concerned, until October. 

Q. And who was working in the offices of Hertz, Warner 
in the period May, June, through the summer into Septem¬ 
ber and October? A. Other than clerical help, Mr. Sadlier 
and (54) myself. Mr. Hertz would periodically be coming 
by and visiting with u.s and spending time. 

Q. Had Mr. Warner left the firm as of that time? When 
I say ‘as of that time,” I am talking of the summer of 
1970. A. I believe so, yes. 

Q. Now, did there come a time, Mr. Cohn, when you 
had a discussion with Mr. Hertz concerning the 2000 
shares of AT&T stock? A. Yes, sir. 

Q. When was that, sir? 
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Mr. Goldstone: Your Honor, excuse me. Which 
stock are we talking about? Which securities are 
we talking about? 

Mr. Genovese: T’ll be more specific. 

Q. Did there co~ j a time, Mr. Cohn, when you had a 
conversation with Mr. Hertz regarding the 2000 shares of 
A I & r stock which had been retransferred back into the 
name of Peerless Mills? A. Yes, sir. 

* # # 

(ufi) Q. Did you have a conversation with Mr. Hertz 
regarding those shares? A. Yes, sir. 

Q. Tell me what was said, please. A. Mr Hertz asked 
lor the shares of American Telephone & Telegraph Com¬ 
pany and they were given to him. He made a photostat, 
returned the shares and left the premises of Hertz, Warner. 

Q. M hen was that, sir, approximately? A. August, 
mid to late August. 

Q. W as there a subsequent conversation with Mr. (57) 
Hertz regarding the 2000 shares of AT&T stock? A. Sev¬ 
eral days later Mr. Hertz returned to the premises of Hertz, 
Mainer and wanted to know how these securities were 
transferred, pointing out the recent date on the certificates. 
! told him 1 didn t know. He told me then to get the proper 
documentation to retransfer those securities out of Peer¬ 
less back into the name of Hertz, Warner. I told him I 
would not. 

Q. What did you do then, sir? A. That was the end of 
the conversation. 

Q- Did you have a further conversation with Mr. Hertz 
on the subject? A. There was a conversation subsequent 
to the one T just described this September. Mr. Hertz 
came to the promises again of Hertz, Warner and told me 
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that I was being suspended from the firm due to the suspi¬ 
cious nature of the transfer. He asked me to remain until 
Joel Held arrived. I told him that he could not suspend 
me, that I would not wait for Mr. Held to arrive, and I left 
the premises of Hertz, Warner and went to my attorneys. 

Q. Did you go back to the premises of Hertz, Warner? 
A. Yes, sir. 

Q. When was that, approximately? (58) A. The fol¬ 
lowing day. 

Q. And did you continue to work at Hertz, Warner? A. 
Yes, sir. 

Q. For how long, sir? A. Not too long. It was question 
of a week to 10 days. Mr. Hertz again returned to the 
premises of Hertz, Warner, informed me he no longer 
wanted me on the premises, that I was suspending pending 
an investigation as to the transfer of those securities, and 
that I would no longer be paid. At that point I left. 

Q. Now, did there come a time, Mr. Cohn, when you 
learned that the 2000 shares of AT&T stock were registered 
in the name of Hertz, Warner and thereafter so 1 i? A. 
Yes, sir. 

Q. When was that, sir? A. Approximately mid-Sep¬ 
tember. 

Q. And how did you learn that fact? A. We were— 
when I say we, the firm of Hertz, Warner was asked to 
deliver 2000 shares of Telephone to another broker who 
had sold those shares for the account of Hertz, Warner 
& Company. 

Mr Goldstone: Can we get a date, your Honor? 

(59) Q. Can you give us the approximate date of this? 
A. September, middle September or thereabouts. 
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Q. After learning that fact did you do anything, sirf 
A. Yes, sir. 

Q. What did you do? A. I went to my attorneys and 
we inquired or inquiries were made of the American Tele¬ 
phone Company, who was the transfer agent for them¬ 
selves, as to the facts concerning the retransfer of the 
telephone shares so that they made them available in the 
name of Hertz, Warner. 

Q. I show you what has been marked Plaintiff’s Ex¬ 
hibit 5 for identification, a letter dated November 11, 1970 
to AT&T from Peerless Mills, and ask you whether that 
is one of the documents which you participated in + he 
preparation of together with the attorneys that you have 
mentioned. A. That is correct. 


Mr. Genovese: I offer Plaintiff’s Exhibit 5 for 
identification into evidence. 

Mr. Goldstone: No objection. 

(Plaintiff’s Exhibit 5 for idmtification was re¬ 
ceived in evidence.) 


(60) Q. On or about December 17, 1970, Mr. Cohn, did 
you receive a copy of a letter addressed to Mr. Fine 
from Miss Clundt of AT&T? I show you Plaintiff’s Ex¬ 
hibit 6 for identification. A. Yes, sir. 


Mr. Genovese: I offer Plaintiff’s Exhibit 6 in 
evidence, your Honor. 

Mr. Goldstone: No objection. 

(Plaintiff s Exhibit 6 for identification was re¬ 
ceived in evidence.) 


Q. Did you receive a copy of a letter addressed to Mr 
Fine, again from Miss Clundt of AT&T, dated December 
22, 1970, Mr. CohnT A. Yes, sir. 
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Mr. Genovese: I offer Plaintiff’s Exhibit 7 for 
identification in evidence, your Honor. 

Mr. Goldstone: No objection. 

(I laintiff s Exhibit 7 for identification was re¬ 
ceived in evidence.) 

Q. Mr. Cohn, going back, when was it that the AT&T 
securities were first put into Hertz, Warner as your capital 
contribution? A. Approximately October of 1969. 

Q. And what happened to the dividends on that (61) 
stock after it was put into Hertz, Warner, sir? A. Divi¬ 
dends as they were paid were credited to my capital ac¬ 
count. I drew a check or the firm issued a check payable 
to me for the amount of dividends. Those checks were 
endorsed by me and forwarded to Peerless. 

Q. Now, did there come a time when those dividends 
ceased to be credited to your capital account so you in 
turn could not forward them to Peerless? A. Yes, sir. 

Q. Do you recall when that was approximately? A 
April of ’70. 

Q. Now, have you made a review to determine the 
dividends that have been paid on 20,000 shares of AT&T 
stock since April of 1970? A. Yes, sir. 

Q. Do you have the amounts, sir? A. Yes, sir. 

Q. What is that? A. $21,780. 

• • • 

(62) Q. Mr. Cohn, did you ever determine whether 
the so-called Meyer-Blau group had ever signed the July 
1* 1969 Partnership agreement, Plaintiff’s Exhibit 1 in 
evidence? A. Yes, sir. 

Q. When did you determine that, sir? A. March-April 
period of 1969. 

Q. Had they in fact signed the agreement? A. No, sir. 
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(63) Cross examination by Mr. Lipkin: 

Q. Mr. Cohn, you say that you have been in the broker¬ 
age industry approximately 14 years. A. Yes, sir. 

Q. What firm did you start out with? A. D. H. Blair 
& Company. 

Q. Were they members of the New York Stock Ex¬ 
change? A. Yes, sir. 

Q. Were they members of the stock exchanges? A. 
Yes, sir. 

Q. What were your duties at D. H. Blair? A. I was 
a trainee. 

Q. What were a trainee’s responsibilities? A. Ilis big¬ 
gest responsibility was to learn the industry in preparation 
for an examination to become registered. 

Q- Did you take classes to that end? A. No, sir. 

Q. There was no instruction given you? (64) A. No 
formal instruction, no. 

Q- How did you gather the knowledge with which to 
take the examination? A. Through books and observing 
people working and asking questions. 

Q. And what knowledge was required of you to be¬ 
come a—I gather the training was to become a registered 
representative, am I correct? A. Yes, sir. 

Q. What knowledge was necessary to pass that test? 
A. General securities knowledge, some knowledge of the 
regulatory Acts. 

Q- Did you learn how stocks were bought and sold 
on various exchanges? A. Yes, sir. 

Q. Did you learn any part of the function of the back 
office? A. Not in any great detail, no, sir. 

Q. W T ere you taught how to put in an order for the 
purchase or sale ot stock? A. I was not specifically taught 
how. I observed how it was done. 
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Q. lou did need to learn that information in (65) order 
to pass the test? A. Not specifically for the test, hut 
ultimately to tunction as a registered representative, yes. 

Q. And when did you take the test? A. I believe in 1961 
or thereabouts. 

Q. Were you required at all to learn about the financial 
structure of a member firm of the New York Stock Ex¬ 
change? A. I don’t believe so. 

Q. Did any question ever come up that you recall dur- 
your training period as to various requirements of 
the stock exchange for firms to become members or to 
remain as members? A. I believe so, yes. 

Q. And during that period of your training did you 
ever observe the functioning on the floor of the New York 
Stock Exchange or the American Stock Exchange? A. 1 
don’t believe during my time at D. H. Blair, no, sir. 

Q. Subsequently you had observed the trading on the 
floor? A. Yes, sir. 

Q. Did they have Quotron machines at that time? A. 
I don’t— 

(66) Q. When I say “Quotron,” I mean which you 
could use to get an instant idea of what a stock was doing 
at a particular time. A. I believe they used the odd lot 
dealers in ascertaining last sales in round lots. 

Q. Was there a ticker tape? A. There was a ticker 
tape, yes. 

Q. Did you learn to read a ticker tape? A. Yes, sir. 

Q. Was any instruction given to you with what you 
could or could not do as far as solicitation or taking of 
orders? A. Yes, sir. 

Q. I take it you passed the test? A. I believe I did, 
yes, sir. 

Q. And upon passing the test what designation were 
you given? A. I was a broker, registered representative. 







106a 


Paul Robert Cohn—By Mr. Lipkin—Cross 

Q. And were you licensed to be a registered representa¬ 
tive by the New York Stock Exchange? A. Yes, sir. 

Q. By any other exchanges? A. I believe I was also 
registered with the American Stock Exchange and the 
NASD. 

(67) National Association of Securities Dealers? A. 
Yes. 

Q. You then began to function as a registered represen¬ 
tative, is that correct? A. That is correct. 

Q. What period of time did you do this at D. H. Blair? 
A. I did not. 

Q. Where did you do it? A. Lieberbaum & Company. 

Q. That was your first actual job as a registered repre¬ 
sentative? A. Yes, sir. 

Q. How long were you with Lieberbaum & Company? 
A. Approximately one year. 

Q. And then from Lieberbaum you went where? A. To 
Hertz, Neumark & Warner—excuse me; to J. R. Williston 
& Beane. 

Q. As a registered representative? A. Yes, sir. 

Q. And during this period of time, up to and including 
being with J. R. Williston & Beane, is that it? A. Yes. 

(68) Q. Did you earn commissions on the sales and the 
purchases of stock? A. Yes, sir. 

Q. Were there any other emoluments that came to you 
at that time? A. No, sir. 

Q. Bonuses, overrides? A. As a registered broker? 

Q. Yes. A. No, sir. 

Q. Did you at any time, up to and including your service 
with J. R. Williston & Beane, have any discretionary ac¬ 
counts? A. I believe so, yes. 

Q. Would you tell the court what a discretionary ac¬ 
count is. A. It’s an account whereby a broker can exercise 
authority in the purchase and sale of securities without 
prior authority given by the customer? 
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Q. Would you say as a registered representative that 
in order to take on a discretionary account you would 
necessarily represent to the customer that you had knowl¬ 
edge of the industry and the purchase and sale of stock 
and could analyze financial information about (69) various 
companies? 

• • • 

The Witness: Yes, sir. 

Q. Were you in fact able in your opinion to analyze 
a company as to whether its stock was in a position to be 
bought or sold at any given point? A. In a limited fashion, 
yes. 

Q. I am certainly not asking you whether you would 
guarantee your information. Obviously nobody can do 
that. But you felt you had sufficient knowledge and ability 
to make comments, advice and suggestions, and, in fact, 
to purchase and sell securities for other customers without 
specifically asking them on these discretionary accounts? 
A. Yes, sir. 

Q. Did you ever continue your education with regard 
to continuing as a registered representative in the secu¬ 
rities industry? A. Formally, no, sir. 

(70) Q. But did you continue to observe how brokerage 
firms were operated? A. As I functioned I learned. Every 
day I learned a little more. 

Q. Did you become acquainted with the procedures in 
the back office? A. On a limited fashion, yes, sir. 

Q. Did you understand how margin accounts are run? 
A. Yes, sir. 

Q. And were you in a position then to advise various of 
your customers who had margin accounts whether they 
were close to being under margin and would be receiving 
margin calls? A. No, sir. 
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Q. But were you in a position to advise them? A. Yes, 
sir. 

Q. Now, let’s continue on past J. R. 'Will'stun & Beane. 
Where did you go to from there? A. Hertz, Neumark & 
Warner. 

Q. And what were you at Hertz, Neumark & Warner? 
A. Founding partner. 

Q. But you continued as a registered representative, is 
that correct? (71) A. Yes, sir. 

Q. How many founding partners were there along with 
you. A. Approximately live. 

Q. Can you name them, please? A. Myself, Irving 
Hertz, Ronald Neumark, Norman Carney, and Mr. Warner. 

Q. And how did it come about that you became a partner 
of Hertz, Neumark & Warner? A. 1 was approached by 
Mr. Neumark and Mr. Carney. 

Q. Approximately when? A. The summer preceding my 
accepting—the summer preceding October. 

Q. Of what year? A. ’03. 

Q. ’63. Now, to become a partner in this new brokerage 
firm of Hertz, Neumark & Warner did you have to make a 
capital contribution? A. I don’t understand the question. 

Q. I will repeat it. In order to become a partner, a 
founding partner of Hertz, Neumark & Warner, was it 
necessary for you to put up a capital contribution? A. Yes, 
sir. 

(72) Q. And how much was th»t capital contribution? 
A. $15,000. 

Q. And from that $15,000 what was your percentage 
of profits and losses? A. Five per cent of the profits and I 
don’t recall the percentage of losses. 

Q. Is it fair to say that Hertz, Warner & Company, one 
of the defendants in this action, was a successor to Hertz, 
Neumark & Warner? A. Yes, sir. 

Q. This $15,000, where did you obtain it? A. From my 
father. 
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Q. And your father’s name? A. Herman Cohn. 

Q. Under what terms did you obtain it? A. I borrowed 
it. 

Q. You borrowed it and you placed it in the firm? 
A. That’s correct. 

Q. Did you have any agreement with your father for 
repayment? A. I believe so. 

Q. \\ hat was the substance of the agreement? (73) A. I 
don’t recall. 

Q. Did you at any time during your partnership with 
Hertz, Neumark & Warner add additional capital? A. 
Yes, sir. 

Q. And how much additional capital did you add? A. 
I don’t recall. 

Q. If I suggested it was perhaps $20,000 more would 
that refresh your recollection? A. Again I don’t remember. 

Q. But you did put in additional capital? A. Yes, sir. 

Q. Was it more than $5,000? A. I really don’t recall. 

Q. Was it more than $25,000? A. I don’t recall. 

Q. Where did you obtain that additional money? 
A. From my father. 

Q. You again borrowed from your father? A. Yes, sir. 

Q. Did you have any agreement as to repayment ? A. I 
don’t recall. 

Q. At the time that you made these borrowings from 
your father, where did he live? A. In Westchester County. 

(74) Q. You approached him with the idea of lending 
the money to you, to borrow—to put money into Hertz, 
Neumark & Warner, is that correct? A. I told him that 
I didn’t have the moaev and I asked if I could borrow 
the money from him. 

Q. And did he say yes? A. Yes. 

Q. Did he give it to you in cash or securities? A. 
$15,000 was in cash. 

Q. By check to you? A. I don’t recall. 
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Q. Could it have been a check to you or cash to you? 

• • • 

(75) The Witness: May I have the question, 
please? 

The Court: How did your father give you that 
$15,000, cash, check, what? 

The Witness: Check. 

The Court: Was it made out to you? 

The Witness: I don’t recall, your Honor. 

Q. But in any event, you put the money in and you 
became a partner? A. Yes, sir. 

Q. What were your duties as a partner? Now we are 
talking about 1963—I am sorry. Fix a time in 1963. (76) 
A. I should fix a time? 

Q. Yes, please, when the firm was founded. A. October. 

Q. What were your duties as a partner? A. Commis¬ 
sion. I was a producer, customers’ business. 

Q. You were doing virtually the same thing you had 
been doing before? A. Yes, sir. 

Q. And were you successful at it monetarily? A. Rela¬ 
tively, yes. 

Q. Did there come a time that you decided not or no 
longer to be a partner? A. Yes, sir. 

Q. When was that? A. Approximately two years after 
I became a partner. 

Q. And who did you relay this information to? A. Mr. 
Irving Hertz. 

Q. What did you say? A. I told Mr. Hertz, that I was 
disenchanted with the fact that I was not being called 
upon with regards to policy of the firm. I had no idea of 
any of the goings on; that it just appeared to me that I 
was (77) there to produce commission business. 

Q. Did you receive any profits during those two years? 
A. Yes, sir. 

Q. The firm was piofitable then? A. Yes, sir. 
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Q. But you chose not to be a partner, okay. 

So this conversation with Mr. Hertz took place when, 
in 1965f A. I can’t pin it down to a month. 

Q. Was it early in the year, late in the year, summer, 
winter! A. I have no idea. 

Q. It could have been January! A. Again I have no 
idea. 

Q. It could have been December! A. I have no idea. 

Q. You continued after that point to function with 
Hertz, Neumark & Warner! A. Yes, sir. 

Q. In what capacity! A. As a registered representa¬ 
tive. 

Q. A straight commission registered representative! 
(78) A. Yes, sir. 

Q. Did you get any overrides, any participations of any 
kind! A. I don’t believe so. 

Q. And during this period up until the time in question, 
in 1968 and ’69, was the firm profitable! A. I have no 
idea except the year that I withdrew. 

Q. You knew that those years were profitable. How 
did you know those years were profitable! A. The year I 
withdrew there was a distribution of profits. 

Q. During the subsequent years when you were a regis¬ 
tered representative did you ever hear from any source 
that there had been distributions of capital! A. No, sir. 

Q. No one in the firm whom you knew, Mr. Hertz, Mr. 
Carney, whomever, ever said anything or that you heard 
there had been a distribution! A. I didn’t have that in¬ 
formation when I was a partner; I didn’t have it when I 
wasn’t a partner. 

Q. You said you had it when you were a partner. You 
said you received a distribution. A. When I received it. 

(79) Q. But apart from that you never knew whether 
the firm was profitable or not! A. When I was conversing 
with Mr. Hertz. 
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Q. When? A. About my resignation, he suggested the 
fact that that year was going to be a profit and it would 
be foolish for me to withdraw at that time. 

Q. Did your commission income increase with each pass¬ 
ing year? A. Not necessarily, no, sir. 

Q. Did it stay roughly equal then or in any given year 
did it drop precipitously? A. Towards ’68 it was down. 

(,). How was it in ’(18? A. I have no idea of the figure. 

Q. You don’t recall whether you did well or poorly in 
19(18? A. I think I just answered that. In ’68 my income 
was down. 

Q. Do you recall generally the conditions of the market 
in 1968? A. Xot offhand, no. 

Q. You stated on your direct testimony that you became 
attached to the syndicate department in Hertz, (80) War¬ 
ner? A. Xo, sir. 

Q. I’m sorry. I’m mistaken then. I thought you stated 
you started spending time in syndicate in 1968. A. I be¬ 
came, in essence, the syndicate department. There was 
nothing to attach to, to be specific. 

Q. I stand corrected. And your duties in syndicate, 
you explained, had to do with underwritings, is that cor¬ 
rect ? A. Initially selling group participations. 

Q. And then eventually underwritings, is that correct? 
A. Yes, sir. 

Q. And as far as underwritings were concerned, did 
you have as part of your responsibility helping to make a 
decision as to whether Hertz, Warner would participate 
in an underwriting? A. Ultimately I was—when those 
opportunities were afforded to us I was involved in that 
decision-making process. 

Q. What did you bring to that decision-making process, 
what things did you look for in a company in order to deter¬ 
mine whether Hertz, Warner should become (81) part 
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of an underwriting, either as lead underwriter or partici¬ 
pating underwriter? A. I didn’t make analytical decisions 
as to a deal. 

Q. I said what were the things you would consider A. 
The size of our participation being offered to us by the lead 
underwriting firm, who the lead underwriting firm was, 
was it the kind of stock offering that your sales force could 
sell, was the amount more than perhaps we could sell. 

Q. Did the company itself, the company which was being 
underwritten, did what they did and what their abilities 
were having anything to do with those decisions? A. Some¬ 
what, yes. 

Q Later on when you personally, wh. Hertz, Warner 
would be the lead underwriter, a decision would have to be 
made at Hertz, Warner, am I correct, whether or not to 
take a company on and do their underwriting? A. That is 
correct. 

Q. And as part of the decision whether or not to under¬ 
write them, was it necessary for you to examine the finan¬ 
cial conditions of these companies? (82) A. That was 
not a decision of syndicate, a syndicate decision. 

Q. But what the substance of a company was, didn’t it 
have to do with the determination of whether to under¬ 
write them? A. That was not my determination, no, sir. 

Q. I didn’t ask you that. I said did that have some¬ 
thing to do with it? A. As far as my function? 

Q. No, just as far as the function of Hertz, Warner, of 
any brokerage company. A. Yes, sir. 

Q. And these companies, in order to go public, did they 
for the most part supply certified financials? A. Audited. 

Q. Excuse me? A. Audited financials. 

Q. Am I mistaken, did Hertz, Warner do any Reg. A 
offerings, where certifieds are not required? A. Not that I 
believe. 
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Q So on a full registration would you agree with me 
thai certified financials are required? A. Yes. 

Q. Who from Hertz, Warner did the investigation (83) 
of these companies, who met with them, who talked to 
thc.i ? A. Mr. Hertz. 

Q. Never you, the head of syndicate? A. No, sir. 

Q. Would you say that it would be prudent, in order to 
determine whether to make or underwrite a company, that 
it would be prudent to learn all that you could about their 
financial condition? A. After a commitment to underwrite, 
yes. That was not my function, but I certainly agree with 
the statement you made. 

Q. But the Hertz, Warner would give a commitment 
without examining the company? A. Hertz, Warner 
would examine the company, yes. 

Q. But not you? A. No, sir. 

Q. And no one from your department would have any¬ 
thing to do with what a company was composed of? A. I 
had no department. 

Q. Well, when you were a part of syndicate, when you 
were syndicate. A. The decision to underwrite was made; 
then I (84) was brought in. 

Q. You stated before that as far as discretionary ac¬ 
counts or any accounts that you were a registered represen¬ 
tative on, that you would analyze company information to 
determine whether it was a good buy or proper to sell it, 
is that correct? A. My answer was in a limited fashion, 
yes. 

Q. Well, you had to make a judgment though, isn’t 
that correct? A. That is correct. 

Q. You had to make a judgment based on what infor¬ 
mation? A. With regard to what, the purchase of a stock? 

Q. Or the sale of a stock. A. With whatever is avail¬ 
able in research. 
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Q. Which would consist of? Would it consist of finan¬ 
cial statements? A. Yes, sir. 

Q. Would you think that would be important, to know 
what the financial statement of a company said in relation 
to whether it was good to buy it or good to sell it? A. Yes. 

(85) Q. Would you then think in general it would be 
helpful, if you w T ere going to make an investment in a 
company, to know what its financial situation was? A. 
Yes, sir. 

Q. And how would you go about finding out what its 
financial situation was? A. Doing some due diligence. 

Q. Would you call the president of a company and say, 
“Are you doing well?” A. No, sir. 

Q. If you called him and said, “Are you doing well?” 
and Le said, “We are doing well,” would you base your 
decision whether to buy it or sell on what he said solely? 
A. I wouldn’t call the president, but to answer that ques¬ 
tion, no, I would not. 

Q. You would not think it was prudent, would you? 
A. That is correct. 

Q. Did you sign a partnership agreement in 1963 with 
Hertz, Neumark & Warner? A. Yes, sir. 

Q. Before you signed that agreement did you have an 
attorney look it over? A. I don’t recall. 

(86) Q. But you did sign it? A. Yes, sir. 

Q. Did you hold yourself out at that time to be a part¬ 
ner of Hertz, Neumark & Warner? A. I was a partner of 
Hertz, Neumark & Warner. 

Q. And you told people you were a parser? A. That’s 
correct. 

Q. Is there prestige to being a partner of a member 
firm? A. Yes, sir. 

Q. It’s a desirable thing? A. Yes, sir. 
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Q. Now, with regard to your becoming a partner in 
Hertz, Warner, did it ever occur to you or did you have a 
conversation with anyone prior to the time of the ’69 
partnership, and after you were no longer a partner in 
1965—did you ever have a conversation with anyone in 
which you expressed a desire to he a partner? A. No, sir. 

Q. Did you ever regret having terminated your partner¬ 
ship in 1965? A. No, sir. 

Q. Did you know or find out in any fashion that, at the 
the end of the 1968 fiscal year there had (87) been a profit 
in Hertz, Warner of approximately $2.5 million? Have 
you ever heard that figure before? A. Yes. 

Q. And at that point did you wish that you had been 
a partner? A. I suppose, yes. 

Q. \ ou would certainly have made more money if you 
had been a partner then, wouldn’t you? A. Correct. 

Q. So then going into 1969 you did have a feeling that 
you would prefer to be a partner; am I correct? A. A feel¬ 
ing? To be recognized and if that’s what it took, yes. 

Q. How about just for the money? A. If I could make 
more money and can make more money in changing my 
position, certainly. 

Q. It did appear to you at the end of the 1968 fiscal 
year that you could, based on that last year, make more 
money than you were making at that time? A. No, sir. 

Q. You said that you knew about the profit? A. You 
were referring, if 1 recall correctly, to 1965. 

Q. ’68. (88) A. Oh, then. I’m sorry. 

Q. I asked you before whether you had learned at any 
time that in the 1968 fiscal year there had been a profit of 
$2.5 million. A. I misunderstood we were running in 
between my withdrawing as a partner and regrets because 
of profit, I misunderstood that question and I thought you 
were referring to 1965, when I terminated and there was a 
distribution based on a profit. 







117a 


Paul Robert Cohn—By Mr. Lipkin—Cross 


Q. And so I will ask you again, when you heard about 
a profit ot $2.5 million in 1968, did you then wish that you 
had been a partner? A. I did not hear of a 1968 profit. 
I only heard of one profit from Mr. Warner. I had no 
access to that information. 

Q. You didn’t know that the firm of Hertz, Warner 
was profitable? You never saw a published, printed finan¬ 
cial statement that was sent out to customers? A. No, sir. 

Q. lou are not aware that there is some requirement 
that periodically the people who have accounts on which 
Ilertz, Warner is holding securities and holding margin 
accounts, that the customers be informed of the financial 
status of the company? (89) A. Balance sheet, 1 believe. 

Q. W ould that reflect a profit, would you think? A. Pos¬ 
sibly. 

Q. So your customers received it but you never received 
it? A. No, sir. 

Q. You never made any inquiry into whether there was 

a profit or not ? A. I had the feeling that the firm was doing 
well. p 


Q. If a customer would ask you, “Why should I invest 
with Hertz, Warner?” what would you have said? A. Be¬ 
cause we are an on-going concern and can supply the 
proper service to you. 

Q. It they asked you, “Do you have enough capital?” 
what would you have said? A. Yes. 

Q. Based on what? Based on no information? Based 
on a guess? A. Based on the fact the stock exchange 
allowed us to be in business. 

Q. Is it possible you could be in business on a marginal 
level or you can be in business with lots of monev? 
(90) A. Sure. 

Q. You didn’t think it was important whether they were 
marginally in business or with lots of money? A. It really 
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didn’t cross my mind, no. As far as my customers were 
concerned, we were in business. 1 felt that the regulatory 
bodies controlled the functioning of firms and therefore if 
we were in business we were healthy. 

Q. ere you aware in 1968 whether the securities indus¬ 
try as a whole was doing well or notf A. The industry 
was, if my memory serves me, suffering the pains of volume, 
increased volume. 

Q. Was it also, can we say, a bull year, 1968! A. With 
regards to what! 

Q. ith regards to trading volume, price rises, under¬ 
writings. Generally, would you say—you are a part of the 
industry, you have many years’ experience—would you be 
able to say to somebody it was a bull market in 1968! 
A. It was a year ot substantial volume. It was a good year. 

Q. V mid you say it was a bull market! A. I don’t 
know. 

Q. You never used the term “bull market” or (91) “bear 
market”! A. Sure. z 

Q. Was it a bull market or bear market that year! 
A. I don’t recall. I recall it was a year of intensive market 
activity, heavy trading volume. 

Q. I show you a printed financial statement dated 
November 2, 1969 and ask you whether you have ever seen 
this before. A. I don’t recall. I might have. 

Q. I can put a witness on the stand later who will testify 
these were distributed to the customers and hence to the 
registered representatives. You did receive copies of all 
confirmations, d' a’t you! A. Customers! 

Q. You recei\ e copies of what was sent out to customers, 
did you not! A. Their statements, yes. 

Q. You were perhaps, and that is the issue in the case, 
perhaps you were a partner on November 2, 1969, is that 
correct! 
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This is as of November 2nd. This is at a period when 
you believed you were a partner, is that correct? 

(92) A. Yes, sir. 

• • • 

Q. I believe you did testify that you had heard about 
a $2.5 million profit, is that correct? A. As relates—I got 
confused—to 1965. 

Q. Did you ever hear of a $2.5 million profit? A. Did 
lever? Yes. 

Q. When did you hear of it? A. I don’t recall. It 
could have been from Mr. Warner in our discussions. 

Q. So you heard of it at a time prior to the time that 
you became a partner, is that correct? A. Very possibly, 
yes. 

(93) Q. And just quickly, if there was a profit of $2.5 
million, what would one point be worth? A. 25,000. 

Q. 25,000. Three points would be worth $75,000, is 
that correct? A. Yes, sir. 

Q. Those profits are above draw? Theoretically some¬ 
body could have made their draw and $25,000 a point, is 
that correct? A. That’s correct. 

Q. So then you would think at that time it would be 
desirable to become a partner, would you not? A. If in 

fact that figure I could retroactively participate in, cer¬ 
tainly. 

Q. But even based on that it would seem to you at that 
time that Hertz, Warner had been a profitable firm, is that 
correct? A. At the time I spoke to Mr. Warner and 
through that which Mr. Warner told me I had no doubt 
that Hertz, Warner was a profitable firm. 

Q. And they had been profitable up through when? A. 
December. He told me that the profit through December, 
first half of the fiscal year, was approximately $1 million. 
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(94) Q. At that time did ho make any statement as to 
what the profit was from January? A. Ford? 

Q. Ford. A. He gave no specific figure but to say 
there was no reason to think that the situation would 
change from that which had occurred for the first six 
months of the year. 

Q. What did you say when he said that to you? A. 

1 don’t think it elicited a particular response at the mo¬ 
ment. 

Q. Did you say, “That’s nice”? A. I am sure I said 
certain things depending on what particular meeting. 

Q. Did you say to prove it to me? A. No, sir, I don’t 
believe. 

Q. In other words, you just took it at face value what¬ 
ever Mr. Warner had said, is that correct? A. That is 
correct. 

Q. And whatever decision you would make you based 
upon what Mr. Warner had said in general terms about it 
looked good? A. There were no general terms with regards 
to a specific million dollars booked. Our conversations 
(95) took place after that period of time. 

Q. Didn’t they in fact took a profit of a million dollars 
through the end of 1968, the first half of the fiscal year! 

A. Mr. Warner said that through December for the first 

half of the fiscal year we booked, booked a million-dollar ^ 

profit. 

Q. That in fact was correct, was it not? A. I believe, 
yes, it was. 

Q. It was correct. So then he made no representations 
as to what was going on in the spring? I think you have 
testified to that, is that correct? A. The conversation I 
had, there was nothing going on currently to change that 
picture which had brought them profitably through the 
first half of the year. 
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Q. Did he state to you specifically: we are going to 
make X amount of dollars for the end of the year? A. He 
said, “We made a million. We can annualize that figure 
and we can work from there. We could make it $5 milli on, 
too.” 

Q. When I asked you quickly to figure out on $2.5 mil¬ 
lion what each point was worth, you understood it? A. 
I could annualize a million. I could (96) figure two points 
or three points of $5 million. 

Q. So he could also have said annualize $2 million, is 
that correct, and you could have figured potential points 
based on $2 million in profits? A. That is correct. 

• • • 

(97) Paul Robert Cohn resumed. 

Cross-examination continued, by Mr. Lipkin: 

Q. Mr. Cohn, you stated before we took our luncheon 
break that you resigned your partnership in Hertz, Neu- 
mark & Warner in 1965 because you weren’t getting suffi¬ 
cient information, is that correct? A. Yes, sir. 

Q. But then^you entered into a partnership in 1969, 
is that correct? A. Yes, sir. 

Q. What information did you ask for then? Did you 
ask for information? A. No, sir. 

Q. So then you resigned for one reason and you became 
a partner collaterally for the opposite reason, is that fair 
to say? A. Basically, yes. 

Q. Let’s go back in the period prior to the time— 
months prior to the time that you had your conversations 
with Mr. Warner. Were you aware of any material 
changes in Hertz, Warner? A. Yes, sir. 
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(98) Such as? A. They were changing the mix of their 
business? 

Q. In what way? A. The decision was made by the 
executive committee— 

Q. The executive committee being whom? A. Mr. 
Hertz, Mr. Carney, Mr. Warner and Mr. Saluc. 

Q. Was the firm operated through the executive com¬ 
mittee? A. That’s correct. 

Q. Do you know who delegated to the executive commit¬ 
tee the running of the firm? A. The partnership agree¬ 
ment. 

Q. The partners? The partners gave the executive 
committee the right to run the day-to-day affairs, correct ? 
A. Through the partnership agreement, I would say cor¬ 
rect. 

Q. Were you aware prior to the time that you spoke to 
Henry Warner with regard to a potential partnership that 
Hertz, Warner had consolidated its business? A. I believe 
they were in the process of consolidating their business and 
changing the mix of their (99) business. 

Q. How were they consolidating? A. They were con¬ 
verting from a retail-oriented business to a protessional 

• • • 

A. (continuing)—business. The decision was made that 
retail branches be sold, retail brokers be consolidated undei 
one roof, so to speak, and that more effort be given to the 
areas under Mr. W arner’s responsibility, such as inter¬ 
exchange arbitrage, specialization, market-making, those 
professional areas of business. 

Q. Did you know how many branch offices there were? 
A. I’d be guessing but at our largest, when we had our 
maximum number of branches, I would guess (100) some¬ 
where around 10 or 11. I’m not precisely sure as to the 
number. 
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Q. Were these in various parts of the country! A. All 
but two—all but three were pretty much consolidated in 
the tristate area, 

Q. Did you ever visit any of these branches? A. Yes, 
sir. 

Q. Do you know the reasons for the consolidation? 
A. The reason for one sale specifically, yes. We had a 
branch in Beverly Hills, California, and 1 believe one other 
in that immediate locale was being opened. Problems 
arose unique to that branch due to the fact that it was 
so much further away from our operational section that 
a decision was made, specifically because of those kinds 
of problems, lack of control, so to speak, to close that 
particular branch. 

The reasons for the consolidation, as were explained to 
me, were more profit potential, since were already—Mr. 
Warner was already in the specialized areas, more profit 
potential was visible in these areas of specialization, that 
why not have the best of both worlds, have your best retail 
contained under one roof and also have the ability, since 
Wall Street is somewhat (101) of a capital-intense indus¬ 
try, to be able now to apply more capital for more profits 
in these specialized areas. 

Q. Do you know of other firms, other Wall Street firms, 
who at this time were selling off branch offices? A. Not 
off the top of my head. 

Q. If I would mention, for instance, Hornblower, 
Weeks, a brokerage comf ny with many branch offices, 
were you aware whether they were selling off their branch 
offices or not? A. We are talking about the same period 
of time? 

Q. Same period of time. A. I was not aware, no, sir. 

Q. So Hertz, Warner selling their branches then was 
somewhat unique at the time in the brokerage industry? 
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A. 1 don’t believe unique as a practice. It was as I j ist 
testified, the best 1 knew at the time there was no one else 
doing it. 

Q. Did it give you any pause that perhaps Hertz, 
Warner was not doing as well? A. No, sir. 

Q. It didn’t cause you to make any inquiries (102) 
whatsoever? A. The explanation was quite logical that 
was given to us after the decision to make this conversion. 

Q. You believed it? A. Yes, sir. 

Q. Did you ever question, when you were speaking to 
Henry Warner about a potential partnership—did you 
ever question him as to the closing of the branch or the 
selling of the branch offices? A. I could possibly, and I 
don’t recall specific instances, but it would not have been 
unlikely for me to ascertain progress on any possible 
negotiations because Mr. Warner was one of the partners 
responsible for negotiating sales of branches. 

Q. Weren’t you apprehensive that in some way the 
closing down of branch offices would limit your activities 
in syndicate? A. No, sir. It could have made my life 
much more easy. 

Q. But it also could have reduced the amount of outlets 
that you might have for underwriting stock, couldn’t it? 
A. By physical location but not necessarily volume. So 
that is not a true statement. 

(103) Q. But it is a possibility? A. Anything is a 
possibility, but based on the nature of our syndicate busi¬ 
ness, while we may have had—and I don’t recall the num¬ 
ber of offices—300, 400 salesmen, maybe 20 per cent of 
those salesmen or 30 per cent of those salesmen were 
really responsible for 90 per cent of our syndicate perform¬ 
ance. And part of the described plan was to incorporate 
the best of our retail salesmen where possible and bring 
them into New York. 
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So that I would still have, while outwardly the appear¬ 
ance of less numbers of branches to distribute to, in reality 
the same productivity, the production within house. 

Q. Did you think it was good business judgment to do 
it ? A. I relied on what I was told and I did not question 
nor did I find any objection to it. 

Q. You didn’t find in that period of time—didn’t you 
find anything to call objection tot Didn’t you find any¬ 
thing in the brokerage industry at the time or in Hertz, 
Warner to ask questions about! A. I was very much in¬ 
volved in my area. I was very busy in my area and quite 
content in what I was (104) doing and found no cause for 
alarm. 

Q. Between the period 1963 and 1965, when you were 
a partner of Hertz, Neumark & Warner, did you become 
an allied member of the New York Stock Exchange? A 
Yes. 

Q. Tell the court what the requirements are for being 
an allied member of the New York Stock Exchange! A. 
One is you must pass a written examination. Secondly, 
you must take—give oral testimony before a section of the 
board of governors of the New York Stock Exchange, 
testimony which would include the fact that you have read 
and would abide by the rules and regulations of the con¬ 
stitution of the New York Stock Exchange. 

I believe further if there is capital contributions—and 
I’m relating it because I recall this is what was asked of 
me what that would be and under what circumstances 
contributions would be made. Also, percentages, I believe, 
was another question. 

Q. Did you finish the answer? A. Yes. 

Q. What greater knowledge would it take to be an allied 
member as opposed to a registered repre- (105) sentative 
which you had previously been? A. I could only relate 


/ 
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personally, and as far as I am concerned when I took the 
test, and that which I was required to pass, in my instance 
not much more. 

Q. Would an allied member in effect be a person who 
would be qualified to run a brokerage firm I A. I would 
imagin'" yes. That’s a fair statement. 

Q. So then ostensibly you were in a position then, as 
far as the stock exchange was concerned, to run a broker¬ 
age house! A. I don’t know whether that is true or not. 

Q. Didn’t you in effect represent to the stock exchange 
that you were qualified to do so! A. In a way, yes. Whe¬ 
ther I was or not—I mean I had enough knowledge, I 
learned enough to qualify me to pass the examination. If 
that can be extended beyond and beyond, that’s something 
else. 

Q. Are you aware of the requirements of the New York 
Stock Exchange with regard to the filing of financial re¬ 
ports of member firms! A. Not specifically. I know they 
are required. 

Q. Do you know on what basis they are required time- 
wise! (106) A. I believe once a year. 

Q. If I were to tell you that it is once a month for a 
firm that’s operating normally and has sufficient capital, 
what would you say then! A. I would yield to your state¬ 
ment, if it be a fact. 

Q. If I were to tell you that companies that are on the 
borderline, they must report their capital weekly! A. I’ll 
yield again, if that be the case. 

Q. Then you would also yield if I would say to you 
that Hertz, Warner filed monthly financial statements with 
the stock exchange! A. I was not aware of it. 

Q. But as an allied member you could have been aware 
of it or should have been aware of it, isn’t that a fact! A. 
Not necessarily. 
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Q. It was one of the requirements of knowledge to be¬ 
come on allied member, how a brokerage firm operates and 
how it ,s associated with the New York Stock Exchange! 
A. In its philosophical and broader sense, correct. I had 

spenfic function in that firm which (107) narrowed the 
area 1 was working. 

tho, Q didn7 l°" ht ' f ° rt ' ,he Wd ° f K-VCrnors 

he, didnt ask yon specifically with regard to syndication 

o a stocfh^v g ° n0r f y " i,h ros " rd 10 "•>“< functions 
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• • • 
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Q. If you knew the rules and regulations with regard 
to monthly financials, did you know that monthly financials 
were prepared for Hertz, Warner & Company? 

# * • 

A. Specifically, no. No, sir. 

Q. And you never asked for them, is that correct? (109) 
A. At this period of time, no sir. 

Q. Did you ever ask Henry Warner for them during 
the March-April period when your partnership was being 
discussed? A. No, sir. I relied strictly on what Mr. 
Warner told me. 

Q. What did he tell you? A He told me that T was 
being offered a 3 per cent partnership in the firm. He 
expressed to me what my loss ratio would be. He told me 
what my capital contribution would have to be. He told 
me what the firm’s profits were through the period ending 
December for the preceding six months. He explained to 
me and justified in my mind quite vividly the fact that I 
was not taking a cut in salary from $33,000, as I was making 
prior to becoming a partner of the firm, to $15,000, which 
was the deal on the table, and explained to me why and 
how I would not be making less money by becoming a part¬ 
ner of Hertz, Warner. 

Q. On the basis of those conversations you obtained 
$100,000 or 2000 shares of AT&T stock and you them into 
Hertz, Warner, is that correct? A. Yes, sir. 

Q. Solely and exclusively on what yon said Henry (110) 
Warner said to you? A. That plus the conversation we 
spoke about with Mr. Hertz. 

Q. Solely on that; you didn’t ask for a document? A. 
No, sir. 

Q. You didn’t ask to have someone examine the books 
for you? A. No, sir. 

Q. You didn’t take into account that there was—the 
branch offices had been sold off? A. In the process of being 
sold off, no sir. 
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Q. \ou didn’t take into account what was generally 
regarded as a back-office crunch all around Wall Street! 
A. Back-office crunch due to increased volume. Big differ¬ 
ence in my mind. 

Q. You didn’t take any of these factors into account, 
only the fact that Henry Warner made these general state¬ 
ments to you and you said, “Good, here is my $100,000”! 
A. No, sir, that is not so. 

Q. What is so! A. They were not general statements. 
Our conversations, as I testified earlier and 1 will do again, 
(111) were specific. I was asking questions as to how would 
I make more money than I’m making now by accepting a 
partnership with Hertz, Warner and at face value or stated 
value be making less than half what I was making before we 
discussed the situation. 

Q. You have admitted that there was a million-dollar 
profit for the first ix months of fiscal 1969, from July 1st 
to December 31, 1969; you have already admitted to that, 
is that correct! A. That’s correct. 

• • • 

Q. For the first six months you have already admitted 
there was a million-dollar profit. And after that you say 
that no representation was made to you as to dollar 
amounts of profits or losses in Hertz, Warner subsequent 
tc January 1, 1969, is that correct! A. Except for the 
statement that I made already that Mr. Warner said he had 
no reason to believe that anything would change the pic¬ 
ture that had created the million-dollar profit through 
December, ’68. 

• • • 

(112) Q. And you chose to rely on those words, to ob¬ 
tain $100,000 to put into the firm! A. I relied on the con¬ 
versations with Mr. Warner and what was told to me to 
do that. 
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Q. You said what he told you was that business looked 
all right? A. I didn’t say that’s what he told me, that 
business looked all right. 

Q. Or that he had no basis to believe that things were 
going to go sour? I am paraphrasing but that’s the ex¬ 
tent of the conversation, isn’t it? A. It loses something 
in the translation. 

Q. That’s not responsive. A. I will continue if you 
want. 

The conversation was and that which was transmitted 
to me, it was important to me that nothing was occurring 
since the firm booked a million-dollar profit to change the 
picture at Hertz, Warner and would change the course of 
profitability or the continuance of that book profit for the 
balance of the year. 

Q. Did he say to you that there would be another mil¬ 
lion dollars in profit for the latter six months of (113) the 
year? A. He said he could annualize that and then we 
applied the 3 per cent to the situation. 

Q. Did he say, “We will have a million dollars profits 
for the six months ending June 30, 1969”? A. In those 
specific words, no, sir. 

Q. He didn’t; he just said, “Annualize it and go figure 
out how much you could make if you had a piece of the 
action”? A. No, we both figured it out. 

Q. And if he had said there could be $5 million in pro¬ 
fits, could you figure out what three points on $5 million 
in profit would have been? A. Yes, sir. 

Q. Now, you stated on direct examination this morn¬ 
ing that you then did not discuss the proposed partnership 
with anyone else at Hertz, Warner, is that correct? A. I 
said—that is correct. 

Q. Who did you discuss it with? A. I discussed it with 
my parents and my in-laws. 






131a 


Paul Robert Colin—By Mr. Lipkin—Cross 

Q. Now, let’s talk about your in-laws. Their names? 

(114) A. Mr. Fine, Abraham Fine, and Mrs. Margaret 
Fine. 

Q. When did you first meet them? A. I was married in 
’68. Probably about March, April, I believe, of ’68. 

Q. Do you know if Mr. Hertz or Mr. Warner ever met 
your in-laws? A. Yes, sir. 

Q. When? A. At my wedding. 

Q. When did your wedding take place? A. September 
of ’68. 

Q. Where was that? A. The Plaza. 

Q. In New York City? A. That is correct. 

Q. Do you know if Mr. Hertz and Mr. Warner had a 
conversation with your in-laws? A. I do not. 

Q. Subsequent to that, did they ever meet your in-laws, 
either one of them? A. I don’t believe so, no. 

Q. Do you know if they ever had a conversation with 
your in-laws subsequent to your wedding? (115) A. No 
sir. ' ’ 

Q. So that in point of time in March or April you spoke 
to Henry Warner, you were offered a partnership and then 

you conveyed information to your in-laws, is that correct? 
A. Yes, sir. 

Q. Was your intention to obtain money from them in 
order to make your partnership contribution? A. My first 
conversation was with them and my parents about the fact 
that i partnership proposal w’as made to me. 

Q. What did you tell them? A. Exactly what I testified 
to. Shall I repeat it? 

Q. Please. A. That I met with Mr. Warner, a partner¬ 
ship offer was made to me. I was to have 3 per cent of the 
profits, 4 i/ 2 percent of the losses. They were thrilled, I 
was thrilled, we were all quite excited about it. 
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I also explained to them that my salary would be re¬ 
duced by accepting the terms of what Mr. Warner offered 
me and explained to them the arithmetic that was ex¬ 
plained to me and how my income would he substantially 
increased (116) by becoming a partner of the firm and 
that my future was very exciting. 

Q. What did your in-laws say at that time? A. They 
were thrilled, as was my parents, as was I. 

Q. Did you tell them anything about Hertz, Warner & 
Company? A. Not that I could recollect, not other than 
in the arithmetic the million-dollar figure was I combined 
in my statement for simplicity the fact that I gave them the 
arithmetic to justify the increment in my earnings. If you 
want, it was all part and parcel of that arithmetic, was 
the representation to me that the firm booked a million 
dollars through December; that there was no reason in 
his mind to consider that that line of profitability should 
not be continued throughout the year. 

We went through the specifics of 3 per cent of this, that 
and the other thing; the fact that there could accrue to me 
from the Hertz, Warner affiliated corporation and the fact 
that if my performance in my area of responsibility, mainly 
syndicate, continued bonus situations could accrue to me. 

Q. May I read to you from the deposition of (117) 
Margaret Fine, which was had under oath August 31, 
1971. 

Margaret f ine is your mother-in-law, is that correct? 
A. That is correct. 

Q. I will read this: 

Q. What did Mr. Cohn tell you”— 

Mr. Genovese: Page, please? 

Mr. Lipkin: Page 19. 

“Q. What did Mr. Cohn tell you? A. Regarding the 
money, regarding the loan or what? 
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“Q. Regarding the 2000 shares of AT&T stock and re¬ 
garding the execution of these documents. What induce¬ 
ments were made to get you to sign the documents and 
what was told to you, et cetera? A. Well, they sort of 
solicited Paul Cohn to become a partner in the firm and 
that it would require some money, which was loaned to 
Paul in the form of 2000 shares of AT&T stock. 

“Q. Is that all? A. Well, that’s briefly all I can men¬ 
tion. He would become a partner of the firm but that he 
would have to submit or give his money to Hertz, Warner. 

“Q. Did Mr. Cohn say anything else, that (118) any 
other representations had been made? A. To him? 

“Q. \es. A. Nothing that I can remember or think of. 
Nothing that I remember, no.” 

Now, you have just described to us in some detail all of 
the statements that you allege Mr Warner had said, and 
your mother-in-law, whose deposition was taken for Peer¬ 
less Mills, says she can’t remember any of it. Can you 
account for that? 

Mr. Genovese: Objection, your Honor. 

The Court: Sustained. 

Q. Did you in fact make these statements to her? A. 
Yes, sir. 

Q. Then she is incorrect when she says she can’t re¬ 
member you making any of these statements? 

Mr. Genovese: Objection. 

The Court: Sustained. 

Q. These conversations with Peerless or your in-laws 
took place in the spring of 1969, is that correct? A. Yes, 
sir. 
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Q. And did you then come back to Hertz, Warner and 
agree to become a partner as of July 1, 1969? (119) A. 
Yes, sir. 

Q. When finally did the money or the stock come into 
Hertz, Warner? A. On or about October of ’69. 

Q. Do you recall signing any agreement with your 
in-laws or with Peerless Mills with regard to the 2000 
shares of Telephone stock? A. Yes, sir. 

Q. I show you an agreement and ask you whether you 
recognize it. 

The Court: It would be useful, gentlemen and 
lady, if you show people documents, that you have 
them marked for identification before that. It will 
be clearer what we are talking about. 

Mr. Lipkin: May we mark this, please. 

(Third-Party Defendant’s Exhibit B marked for 
identification.) 

Q. I ask you wdiether you can identify Third-Party 
Defendant’s Exhibit B for identification. A. Yes, I do. 
That is my signature. 

Q. Is that the signature of Mr. Fine? A. Yes, sir. 

Q. And what is this agreement? A. It’s a securities loan 
agreement between (120) Peerless and myself. 

Mr. Lipkin: I offer this in evidence. 

• * • 

(124) (Third-Party Defendant’s Exhibit B was 
received in evidence.) 

By Mr. Lipkin: 

Q. Now r , you stated that you were a party to this agree¬ 
ment, is that correct. A. Yes, sir. 

• # • 


\ 
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Q. how, upon the signing of that securities loan agree¬ 
ment between Peerless Mills and Paul Cohn, (125) what 
did you then do. A. Both the securities, proper stock 
powers and the agreement were received by me and given 
to Mr. Joel Held. 

Q. And when was that? A. Some time in October, I 
believe, of 1969. 

Q. 1 he agreement is dated October 31st, so could it have 
been after October 31st? A. Very possibly. 

Q. Now, when did you receive the agreement, the part¬ 
nership agreement? A. Prior to December. 

Q. But in fact after the stock had already been given 
over to Hertz, Warner, is that correct? A. Yes, sir. 

Q. So you had rec* ived the stock from your in-laws, you 
signed the stock loan agreement, securities loan agreement, 
and then you handed the stock into Joel Held at Hertz, 
Warner? A. Yes, sir. 

Q. Subsequent to that time Hertz, Warner, Joel Held, 
I believe, sent you the agreement, is that correct? A. Joel 
Held brought me the agreement, yes. 

Q. And he brought it to you and he sent it to (126) you 
at a time subsequent to all these discussions about putting 
up the capital and so on? A. Yes, sir. 

Q. At a time subsequent to your conversations with 
Henry Warner, is that correct? A. That is correct. 

Q. At a time subsequent to when you agreed to become a 
partner? A. That is correct. 

Q. What is the status with this stock now and your 
in-laws ? 

Mr. Genovese: Objection. 

Mr. Lipkin: I will rephrase it. 

Q. Have your in-laws made demand on you for the 
stock? A. No, sir. 
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Q. Have they expressed an intention to sue you for the 
stock? A. No, sir. 

Q. Have they hired anybody to make a demand for the 
stock? A. Of me? 

Q. Of you. A. No, sir. 

(127) Q. Now, with regard to your status whether or 
not in fact you were a partner, as of July 1st did you hold 
yourself out to anyone as a partner of Hertz, Warner k 
Company? A. ’69? 

Q. Yes. A. Yes. 

Q. You told people you were a partner? A. Yes, sir. 

Q. You thought you were a partner? A. Yes. 

Q. Amongst other people you thought you were a 
partner, is that correct? A. Yes, sir. 

Q. Did you ask Henry Warner in March-April of ’69 
who else were going to be the partners? A. It was men¬ 
tioned to me that coming in with me under this new agree¬ 
ment, the new partnership agreement, Air. Sadlier and Mr. 
Held would be coming in as partners. 

Q. And that the other partners, the other partnership 
was remaining? A. There was no discussion as to from 
one partnership to the other. 

(128) Q. Did you ask what the capital of the new firm 
would be? A. No, sir. 

Q. Didn’t it seem to be important to know how much 
money was being backed at Hertz, Warner? A. At the 
time of these conversations, more specifically when the 
request was made of me for my capital, I was more con¬ 
cerned as to how I could raise my own capital contribution. 

Q. Wouldn’t you in fact, in advising a customer, have 
requested more financial information than you asked for 
yourself? A. With regards to a customer in the purchase 
of securities, yes. 
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Q. As regards to being a syndicate manager, in de¬ 
termining whether Hertz, Warner should underwrite a 

company wouldn’t it be prudent to ask for all this financial 
information? A. Yes. 

Q. Then wasn’t it in fact not asked by you of Hertz, 
Y arner and not related to your in-laws for the reason that 
the money was easy to get? A. No, sir. 

1 m ? t ' ° U ^ ere was an y responsi- (129) 

bihty knowing your in-laws were willing to put up that 
kind of money, to get them information? 

Mr. Genovese: Objection. 

The Court: No, I will allow it. 

A The obligation I felt I satisfied by telling them exactly 
what was told to me. 

• • • 

Q. Didn’t yoa in fact not ask for the information 
because the money was forthcoming, because you knew 
you would have no problem in getting it, because you 
duln t have to go to a bank to obtain it and supply in- 

tnvniofiAM 9 rr * 


Mr. Genovese: Objection as argumentative, your 
Honor. 

The Court: No, I’ll allow it. 

A. Which one? 

The Court: Answer the whole business. Were 
those or were they not the reasons? 

The Witness: No, they were not. 

The Court: Next question. 

• i • 
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(130) Q. Are you the defendant at present in an arbi¬ 
tration action by Hertz, Warner & Company before the 
New York Stock Exchange ? A. Yes, sir, I believe so. 

Q. Do you know the subject of that action? A. If I 
recall correctly, it is for moneys owed the partnership. 

Q. In what capacity? A. In my capacity as partner. 

Q. How much money is being asked of you? A. I don’t 
recall offhand. 

Q. If I would suggest 172,000, would that refresh your 
recollection ? A. Possibly. 

• • • 

(131) Q. I take it you are not sure whether it is 
$172,000. Do you have any idea what the figure is? 

Mr. Genovese: Your Honor, I object to the ar¬ 
bitration as not being relevant to any issue in this 
proceeding. 

The Court: I will allow it. 

A. Could I have the question again, please? 

The Court: Yes. 

(Question read.) 

A. Offhand no, but from my best recollection it is sub¬ 
stantially. By substantial, not five or ten thousand dol¬ 
lars. 

Q. Is it more than $20,000? A. To my recollection, 
100,000-plus. But again— 

Q. Plus what? A. I don’t know. I have answered the 
question. I don’t know the specific amount of money that 
is up in the arbitration. 

Q. Is it less than $250,000? A. Yes, sir. 
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Q. ^ow, you testified, I believe, on direct examination 
that the stock was put into Hertz, Warner, (132) the Tele¬ 
phone stock, is that correct? A. Yes, sir. 

Q. And it was put into your capital account? A. Event¬ 
ually, yes. 

Q. Labeled “Paul Cohn, Capital Account, Hertz, War¬ 
ner & Company,” is that correct? A. There was some 
problem with the way the statement originally came up. It 
was an old name and it came up under the name of Burt 
Gusrae. 

Q. But was it corrected to denote that it was Paul 
Cohn? A. Yes, sir. 

Q. Your capital account? A. Yes, sir. 

Q. Did you represent to Hertz, Warner it was your 
stock to give to them? A. Yes. 

Q. Did you lepresent it was free of all encumbrances 
or liens? A. I signed the agreement. Whatever the agree¬ 
ment said is what I assume I was doing. 

Q. What did you assume the agreement said? It said 
there were no liens on the stock, didn’t it? A. That I 
borrowed money for the purpose of (133) making a capital 
contribution to the firm and that lender to me, based on 
what the agreement says, had no recourse to Hertz, War¬ 
ner. 

Q. The lender being the plaintiff in this action, Peer¬ 
less Mills? A. That’s correct. 

Q. Now, the stock going into your capital account. 
WTiat happened with the dividends? A. The dividends, 
as they were declared and ultimately paid, were credited 
to my capital account. A check was drawn by the firm to 
me— 

Q. Not to Mr. and Mrs. Fein, not to Peerless Mills • to 
you? 
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Mr. Genovese: He didn’t finish answering the 
question. 

The Court: Let him finish the question. Go 
ahead. 

A. Checks were drawn by the firm payable to me. Those 
checks were endorsed by me and forwarded to the Feins. 

Q. Each and every check that you received on divi¬ 
dends? A. That is correct. 

Q. You didn’t retain any of them? (134) A. No, sir. 

Q. Now, with regard to the Meyer-Blau group, as I 
think we can agree we can designate them as that, what 
statements were made to you with regard to their coming— 
with regard to their being a part of the 1969 agreement. 
A. That Mr. Hertz informed Mr. Held that the agreement 
for the ’69 partnership was signed by Meyer and Blau, 
was at the affiliate to be delivered back down to the firm, 
to Mr. Held. 

Q. You testified that occurred in January or February 
of 1970, is that correct? A. No, sir—excuse me, wait. 
There were several instances. If I may correct myself, 
when I signed the agreement that is a question I asked of 
Mr. Held, and that is the reasons I got from Mr. Held. 

Q. This is the period of time perhaps a month to two 
months after the AT&T stock was put into Hertz, Warner, 
is that correct? A. Yes, sir. 

Q. And prior to that time did you concern yourself with 
whether Arthur Meyer and Joseph Blau signed or were go¬ 
ing to sign the agreement? A. I didn’t anticipate or have 
any reason to (135) anticipate anyone not signing the 
agreement. 

Q. In fact, the agreement -was sent out after you put 
the stock in, is that correct? A. At the request of Mr. 
Hertz. 
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Q. So that when you put the stock in the question of 
whether Meyer or Blau would sign was inconsequential, 
wasn’t it? A. It was not a question in my mind, no. 

Q. It didn’t come into your mind at all? A. No. 

* * * 

Q. Are you aware that Arthur Meyer and Joseph Blau, 
the group, were partners under the 1968 agreement? A. 
Yes, sir. 

Q. Are you aware that their capital that was part of the 
1968 agreement did not come out to them prior to the 1969 
agreement? A. No, sir. 

Q. And are you aware that their capital in effect was 
used upon the liquidation of Hertz, Warner for (136) your 
benefit, for Irving Hertz’ benefit, for Henry Warner’s 
benefit, for Joel Held’s benefit and for everybody else’s 
benefit? A. I don’t know whether I could specifically say 
whose capital was used. I know there was a settlement in¬ 
volving some of these people. 

Q. Are you aware that they lost their capital? A. The 
capital that was in I am assuming was lost. 

Q. Are you aware that if that capital had not been in 
there the arbitration against you would be for more 
money? A. To the extent that they were not liable under 
the agreement, yes, it would have caused a larger loss for 
me. 

• • • 

(137) Q. Now, when for the first time did you come to 
believe that you were not a partner of Hertz, Warner? 
A. That subject first arose in conversations with Mr. Held 
after the disclosures of the December-January meetings. 

I began to believe that fraudulent inducement was used 
against me and I believed Mr. Held felt the same thing. 
That’s what caused us to seek counsel 
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Q. What fraudulent inducement? A. The astounding 
losses that had occurred and were announced to us at those 
meetings. Basically it was that which initiated the con¬ 
versation and the ultimate visit to Javits & Javits. 

Q. How does the fact there were losses tie into a poten¬ 
tial fraud? A. The fact that we were told all along—let 
me rephrase that: that I was told all along that everything 
was fine and there are no problems. Then all of a sudden 
at a meeting a substantial reversal is disclosed to me'for 
the first time. It set my mind (138) thinking and that’s 
what I thought. 

Q. What led you to believe that Irving Hertz and Henry 
Warner didn’t just learn about those reversals about the 
same time that you did? A. I was thinking of myself 
and that’s my reaction to those statements that were made 
to me. 

Q. But they are the subject of a fraud action. What 
leads you to believe that they in effect knew about rever¬ 
sals, didn’t tell it, did it for intent of getting your money 
in there and so on, what leads you to believe that? A. At 
that point nothing more than that. 

Q. In fact, you did not believe it until a subsequent 
date, is that correct? Well after the time you put the 
securities in? A. The first occurrence of that thought in 
my mind was then. Further evidence in my investigation 
truly made me believe that I did not become a partner of 
Hertz, Warner. 

Q. Isn’t it a fact that the liquidation of Hertz, Warner 
was going v,a simultaneously with the liquidation or the 
going out of business of many other member firms? A. I 
can’t specifically recite any firm going (139) out of business 
at that moment in time. 

• • • 
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Q. You were on the Street, so called, for 11 or so years 
at the time, 12 years, and you had no idea that brokerage 
companies were going out of business in 1969 and 1970? 
A. I don’t know how we got to 1970. My specific response 
to you was the January-February period of— 

The Court: He is just asking you was it an item 
of knowledge with you that brokerage houses were 
going out of business in 1969 and ’70? You may 
answer yes or no. 

The Witness: Yes. 

Q. Isn t it also a fact that in 1967 on you and a number 
of other general partners asked to get more points in the 
firm? A. No, sir. 

Q. You never asked for your points to be increased? 
A. No, sir. 

Q. Do you recall ever seeing a memorandum to the 
effect that points had been increased? (140) A. I recall 
seeing a memo at a deposition of mine much after. That 
was at the first time I saw that. 

Q. Do you know who that memo was from? A. I be¬ 
lieve it was from Joel Held. 

Q. Joel Held. So you have no idea whether that memo 
is correct or not? A. No, sir. 

• • • 

(141) Cross Examination by Mr. Goldstone: 

Q. Mr. Cohn, how did you find out that the securities, 
AT&T securities, were retransferred to Hertz, Warner 
from Peerless? A. I saw the securities come back into the 
firm. 
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Q. In the name of Hertz, Warner? A. You said come 
back. 

Q. From Peerless back into the name of Hertz, Warner 
over the stop transfer order. A. We were called upon to 
make delivery of 2000 shares of Telephone stock to an 
opposing broker to clean up a fail. 

Q. And what happened ? A. Those shares were the same 
shares that the stock was placed against. They were sold 
out as Hertz, Warner. I never saw the physical shares. 

As I understand what happened, those shares were 
taken directly to the firm by Mr. Hertz, to clean up that 
fail. 

(142) Q. Who told you that? A. Mr. Sadlier. 

Q. Now, you told me that you testified before, am I 
correct, that a broker told Mr. Sadlier this or told you 
this. A. My answer is in the brokerage business you sell 
securities that are listed on the exchange, you owe those 
securities to the buying broker’s customer. Comes settle¬ 
ment date you must make delivery of those securities to 
the opposing broker. It is through that system that I 
became aware that 2,000 shares of Telephone stock were 
sold and due to, I believe, Merkin & Company who liqui¬ 
dated the shares. 

Subsequently I found out that the meeting when I was 
suspended by Mr. Hertz for purported improprieties, that 
Mr. Held came down to that meeting. I had previously left 
but I was told he was coming down, and the shares of 
Telephone stock in the name of Peerless were given to him 
and he then took them up to the Telephone Company 
building, to the proper department, to have them retrans¬ 
ferred. 

Q. I guess my problem with it is I just don’t know, 
once the shares came back to Hertz, Warner you weren’t 
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there any more, is that correct? (143) A. I said I didn’t 
see them when they came hack. I thought you were referring 
to them coming back in the name of Peerless. Physical 
shares in Hertz, Warner’s name, the last transfer I never 
saw. 

Q. But Mr. Sadlier told you those were the specific 
shares that used to be in the name of Peerless that had 
come back into the name of Hertz, Warner and now those 
specific shares were then sold out by Hertz, Warner, that’s 
what Mr. Sadlier told you? A. Yes, sir. 

Q. When did he tell you that? A. Some time prior to 
between mid-September and October, or thereabouts. 

Q. Mid-September and October? A. To some time in 
October. I was no longer back at Hertz I believe after 
October, early October. 

Q. When you hear this news what action did you take, 
if any. A. I told Mr. Sadlier that I was absolutely 
astounded that a stop transfer was violated. I went imme¬ 
diately to see Mr. Zane Klein to inform him of what had 
happened. 

Q. Did you know the name of the broker to whom the 
stock was transferred? (144) A. It was not transferred— 

Q. It was sold. A. Yes, sir. 

Q. Did you call him? A. That I found out. 

Q. Did you call up that broker and tell him you had a 
claim for those shares? A. No, sir. 

Q. Did you call AT&T and tell them? A. There were 
communications. 

Q. When was the first time after you had knowledge 
that you communicated with AT&T? A. On the sale? 

Q. Yes. Whenever you found out that that stock went 
out over the stop transfer order, when was the first time 
you communicated with AT&T? A. I believe November. 

I am not sure exactly but there is documentation. 








146a 


Paul Robert Cohn—By Mr. Goldstone—Cross 

Q. I think this has been marked as Plaintiff’s Exhibit 5. 
Let me ask you if that communication is the first communi¬ 
cation? A. Yes, sir. 

Q. In that communication do you make a demand from 
AT&T for restitution? 

# • • 

(145) Q. Mr. Cohn, in the correspondence with AT&T, 
between Peerless and AT&T with respect to the stop trans¬ 
fer order, did you receive copies of correspondence that 
went to your father-in-law, did he send you copies? A. 
I think copies were designated to me on some of those items 
that were in response to inquiries. I think I had seen them 
already this morning or this afternoon. 

Mr. Goldstone: I have a letter to Mr. A. C. Fein 
dated July 29, 1970, signed S. J Williams, on Ameri¬ 
can Telephone & Telegraph Company’s letterhead. 
I would like to identify it as Defendant’s Exhibit 1. 

(Defendant’s Exhibit A was marked for identi¬ 
fication.) 

Q. Mr. Cohn, I show you Defendant’s Exhibit A and 
ask if you have seen that before, if you can identify it. A. 
I don’t believe so. 

Q. You have never seen that? A. No. 

Q. On Plaintiff’s Exhibit 5, do you know who (146) 
drafted that letter? A. Yes, sir. 

Q. Mr. Zane Klein. 

Q. Mr. Zane Klein. Did you see that letter before that 
was sent? A. I believe yes. Yes, I did. 

Q. Do you know or did you give Mr. Zane KL„. any 
documents, any correspondence with respect to or between 
AT&T and Peerless before he sent that letter? 
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Let me ask you another way. Mr. Zane Klein refers 
specifically to Defendant’s Exhibit A in Plaintiff’s Exhibit 
5. 1 am just wondering how he might have gotten that. Do 
yen know? A. Whom? You are getting me confused. 

Q. How your lawyer might have gotten knowledge of 
this letter, of Defendant’s Exhibit A. I am wondering if 
it would refresh your recollection as to whether you have 
ever seen that letter. A. I again have not seen it. I don’t 
recollect seeing this letter but I am still confused in what 
is happening here. 


Q. Mr. Cohn, do you know who made an original call 
to AT&T on July 6th which is referred to in Plaintiff’s 
Exhibit 2, which T ifflw show you? As I recall (147) your 
test nony, your wife typed that letter, is that correct? A. 
Yes, sir. I believe I may have made that call. 


Q. You may have made that call? A. Yes, sir. 

Q. Can you recall the substance of your conversation? 
A. No, sir, I cannot. 


Q. Did you inform AT&T about the fact—did you in¬ 
form AT&T that your stock certificates were lost and that 
was the reason you placed the stop transfer? A. Again I 
don’t recall the specifics of the conversation, so it would 
only be guessing and I would not like to guess on some¬ 
thing like this. I would have to say I don’t recall speci¬ 
fically what was said, except a request to put a stop trans¬ 
fer was made. 


I would imagine that a request was made back that this 
be confirmed in writing, which was subsequently done. 

Q. Do you recall anyone from AT&T during the oral 
conversation with them saying, “For what reason do you 
want the request”? A. No, sir. 

(148) Q. Do you recall telling AT&T about the true 
nature of your controversy with Hertz, Warner with re- 
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gard to the stock transfer? A. No, sir. It was a question 
of expediting this after speaking to my attorneys. 

Q. Did your father-in-law ever inform you that AT&T 
believes that the securities in question were lost by Peer¬ 
less? A. I don’t believe so, no. 

Mr. Goldstone: No further questions. 

Redirect examination by Mr. Genovese : 

Q. Mr. Cohn, on cross examination by Mr. Lipkin he 
asked you about the conversations that you may have had 
with Peerless regarding your partnership offer and you 
told him about the first such conversation. Was there a 
second conversation? A. Yes, sir. 

Q. When, approximately, was that? A. It coincided 
with a meeting with Mr. Warner where I was told of my 
specific capital contribution, what that amount would be. 
The first conversation with my in-laws and my parents was 
of the nature of what they had proposed to me. At that 
first meeting with (149) Mr. Warner there was never a 
mention of capital. 

Q. Can you tell us what was said in the second conver¬ 
sation with Peerless? 

The Court: When you say Peerless, you mean 
the Feins? 

Mr. Genovese: Yes. 

The Court: When are you talking about? 

The Witness: April. 

Q. This is after you were told of your required capital 
contribution? A. Yes, sir. 

Q. What did you say to Mr. and Mrs. Fein and what 
did they say to you? A. We reiterated the conversations 
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of the terms of the partnership and I told them that I was 
informed by Mr. Warner that my capital contribution 
would have to be in the amount of $100,000. They con¬ 
sidered that rather large and they again or they then 
questioned me as to that which was told to me: do I believe 
and does everything 100 k fine and so on. They wanted 
to be reassured. 

There also was some conversation because they were 
not clear how they could loan me this kind of money, 
whether it would be convenient for them to be (150) 
cash, or if not cash, could they do it with securities. If 
it was securities, there were conversations about whether 
municipal bonds or Telephone stock would be the vehicle. 

Q. And did you come to any conclusion? A. It was 
decided the Telephone stock would be that which they 
would give to me or loan to me to make my capital con¬ 
tribution. 

Q. Also on cross-examination by Mr. Lipkin he ques¬ 
tioned you regarding the signature of the so-called Mayer- 
Blau group to the July 1, 1969 partnership agreement, 
Plaintiff’s Exhibit 1 in evidence. 

Now, as of the time that you delivered the Peerless 
securities, AT&T, 2000 shares, in October, 1969, did you 
have any facts to indicate that Messrs. Meyer, Blau or any 
other partners would not sign the proposed partnership 
agreement? A. No, sir. 

Q. Did anyone ever tell you that certain partners would 
not make their capital contribution? A. No, sir. 

Q. So far as you knew as of that time, everyone was 
going to sign the agreement, is that correct? A. Yes, sir. 

(151) Q. One last area, Mr. Cohn. Going hack to your 
leaving or terminating your partnership with Hertz, Neu- 
mark & Warner, now r you testified that the reason that you 


/ 
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terminated that partnership was in part because of the lack 
of information. Was there any other reason? A. The 
original solicitation of myself was categorized and stated 
verbally as a founding partner and as such I would be one 
of the partners involved in policy decisions. Throughout 
the entire course of my partnership from October of ’63 
to my termination some two years later I attended but one 
partnership meeting at Mr. Hertz’ home with many, many 
other partners; but other than that I was never sought by 
Mr. Hertz or any of the other partners for counsel or in¬ 
vited to participate in any meetings. I was more or less 
kept in the dark. Questions that came up were always an¬ 
swered, like, “Everything is fine,’’ or “Don’t concern 
yourself with this. Do your production,’’ and so on. 

• • * 

(152) Q. ^sow, Mr. Cohn, in view of your answer, do 
you have any knowledge or did anyone ever tell you, 
either Mr. Hertz, Mr. Warner or Mr. Neumark, why it 
was they wanted you to become a founding partner of 
Hertz, Neumark & Warner? A. Mr. Neumark and I had 
a prior association and knew of the kind of production, 
commission business, that I was doing, could do. And 
the essence of what they were trying to do in starting 
up a new firm, you start with production. It was a retail 
firm that was being formed. They came to me. As they 
said, “’Vou would be doing production,” that would be 
my day-to-day function. They were looking for my cap¬ 
abilities in generating commission income to the firm. 

Q. How old were you when you became a partner of 
Hertz, Neumark & Warner? A. Approximately 23. 

Q. Do you recall how much business you had at that 
time? A. Not offhand, no, sir. 
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Q. Now we come to the period in 1969 when you had 
your discussions with Mr. Warner with respect to the 
possibility of your becoming a partner again in the firm 
which is now called Hertz, Warner & Company. Did (153) 
anj thing change in that time to make your attitude dif¬ 
ferent as to why you should become a partner now? A. 
I felt that on this go-around, this second time around with 
the firm, that I was being sought because I earned it, so 
to speak, in my creativity. 

Q. In the syndicate area? A. That is correct. 

Q. Not because you brought in a lot of business? A. 
I had no production, so to speak, a, all at this point. 

Q. One last question. Going back to Messrs. Meyer 
and Blau again, did anyone tell you that Meyer and Blau 
vould not accept the terms of the 1969 partnership agree¬ 
ment prior to the time you delivered your stock as dis¬ 
tinct from signing the agreement itself? A. What period 
of time, prior— 

Q. Prior to October, when you delivered your AT&T 
stock as your partnership contribution, did anyone ever 
tell you that Messrs. Meyer and Balu would not accept the 
terms of the 1969 partnership agreement? A. No, sir. 

• • • 

(154) Recross-examination by Mr. Lipkin-. 

• * * 

(155) Is it still your testimony that all of the things 
that you said Mr. Warner said to you were told to your 
in-laws? A. Yes, sir. 

• • • 

(156) Redirect examination by Mr. Genovese: 

Q. How old is Mr. Fein? A. Eighty-six. 

Q. How old is Mrs. Fein? A. Seventy-five plus a little, 

I believe. 
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(160) Mr. Genovese: May I offer, your Honor, as Plain¬ 
tiff’s Exhibit 20 in evidence the portions of the depositions 
of Irving Hertz and Henry Warner to which I have just 
alluded. 

The Court: They are being handed up in this loose-leaf 
notebook. 

Now, the parts that you say you need to cTtiheie are they 
physically deleted? 

Mr. Genovese: Physically taken out of the book, your 
Honor. 

The Court: So the materials that are in (161) this 
Exhibit 20 I am to read in full? 

Mr. Genovese: With one exception, your Honor. You 
will note I have blocked off the particular portions so that 
the colloquy need not be read. In each case I have listed 
on the front of the particular page the parts of the deposi¬ 
tions and then within the page I have marked out, and I 
have handed counsel a copy of the marked-out portions. 

The Court: It is the marked-out portions that are in? 

Mr. Genovese: Yes, your Honor. 

The Court: Just so I will know what to read. 

Between the lines or brackets is what I am to read and 
the rest I should ignore? 

Mr. Genovese: Yes. 

The Court: With that understanding we will mark this 
Exhibit 20 in evidence. 

(Plaintiff’s Exhibit 20 is received in evidence.) 

• # • 
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(165) Joel Held called as a witness by the plaintiff, 
being first duly sworn, testified as follows: 

Mr. Genovese: Your Honor, my associate, Mr. 

Fitzgerald, will conduct the examination. 

Direct examination by Mr. Fitzgerald : 

Q. Mr. Held, will you give the court a brief statement 
of your educational background, please. A. Graduated 
from high school in approximately 1953, went to Boston 
University. I graduated in 1959—no, 1960. I went to 
Boston University School of Law. I graduated in 1964. I 
went to NYU graduate school after that. That’s about it. 

Q. Upon leaving the law school and graduate school, did 
you then enter the service! A. Yes, United States Army. 

Q. During the course of that time you became a member 
of the New York bar? A. Yes. 

Q. And subsequent to your time in service, what posi¬ 
tion or occupation did you then assume? A. I became a 
staff member of the United States (166) Securities and 
Exchange Commission in April of 1967, I believe. 

Q. And how long did you continue in that position? A. 
Oh, approximately a year and a half, almost two years. 

Q. And from the SEC, could you tell us where you next 
went? A. Hertz, Warner & Company. 

Q. Could you tell us the circumstances under which you 
first made contact with Hertz, Warner & Company? A. I 
had known a gentleman by the name of Burt Gusrae whom 
I had known for some years, and he was at the time general 
counsel at Hertz, Warner & Company. I believe he was a 
partner. I had discussed with him the fact that I was 
looking for a position with more money than from the 
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Securities and Exchange Commission, and he suggested I 
come by and see him. I went to see him and he offered me 
a job with Hertz, Warner & Company. 

Q. And did you take the position with the firm of Hertz, 
Warner? A. Yes, I did. 

Q. What position did you take with them? A. I think 
at the time it was called assistant (167) general counsel or 
associate general counsel. I don’t recall the exact title. 

Q. Were you employed by the firm? A. Yes. 

Q. On a salary basis? A. Yes. 

Q. Could you describe your duties with the firm at that 
time? A. I was hired to perform the duties of compliance 
counsel, going to the branch offices, making branch office 
inspections, checking on reguatory problems as they arose, 
and things of that nature. 

Q. Did there come a time when you were told by Mr. 
Gusrae that he intended to leave the firm of Hertz, Warner 
& Company? A. Yes. 

Q. When, to the best of your recollection, did that occur? 
A. Approximately April or May of 1969. 

Q. Did you have a conversation with Mr. Gusrae con¬ 
cerning his departure from the firm of Hertz, Warner & 
Company? A. Yes, I did. He was going to form a new 
firm, a new brokerage firm, with some other gentlemen, 
(168) and told he was leaving. The result of the conversa¬ 
tion was we both assumed T would be taking over his posi¬ 
tion as general counsel. 

Q. Did Mr. Gusrae tell you that you would assume the 
yiosition of general counsel of the firm? A. Yes. I believe 
he had had discussions with Henry Warner. There were 
really three-way discussions; myself, Henry Warner. The 
three of us had gotten into conversations that Hurt was 
leaving and I would be taking over his duties. 
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Q. Up until this discussion of April, ’69, as you placed 
it, did you have discussions with Mr. Hertz and/or Mr. 
M arner concerning your application for employment with 
the firm and your duties with the firm? A. Oh, sure, yes. 
When I first joined in November of ’68, when I became 
employed by the firm, I had conversations with both of 
them. 

Q. Did you know either Mr. Hertz or Mr. Warner prior 
to joining the brokerage firm? A. Not to my recollection 
I didn’t, no. 

Q. Did there come a time when you had discussions with 
either Mr. Hertz or Mr. Warner or both concerning the 
possibility of your becoming general counsel to the firm of 
Hertz, Warner & Company? (169) A. Yes. 

Q. When, to the best of your recollection, did that con¬ 
versation or tt’ose conversations take place? A. Approxi¬ 
mately mid-May of 1969. 

Q. With whom did you speak? A. I had discussions 
with, again, Burt Gusrae and independently with Henry 
Warner. 

Q. And could you tell us what you said to either Mr. 
M arner or Mr. Gusrae? A. Well, there were a number of 
conversations. Basically, the conversation between Mr. 
M arner and myself was that Burt was leaving, that I would 
be taking over as general counsel to the firm. I said if I was 
taking over as general counsel of the firm I would like to 
have the authority that went with the responsibility. We 
discussed a number of varying ways to get that authority. 
As a result of the conversation, it was suggested that I 
become a partner of the firm. 

Q. And can you place this conversation in point of time? 
A. Approximately May 15th, mid-May, 1969. 

Q. And it was with Mr. Warner? A. Yes. 
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O. Did, during the course of this conversation (170) or 
series of conversations at that time, the more serious dis¬ 
cussions concernir itential partnership in the firm 

ensue? A. Yes. 

Q. And do you 4 . Cy if anything, you said to Mr. 

Warner concerning y< potential partnership? A. We 
had discussions regarding my salary, regarding what my 
percentage of the profits would be, what my percentage of 
the losses would be. We had discussions what the firm was 
doing, how it was doing. 

Q. Could we get a little more specific? A. Yes. 

Q. Did Mr. Warner say anything to you concerning 
your salary? A. At the time I think I was making $1G,000 
a year and I had had a discussion with Burt Gusrae re¬ 
garding what T thought my salary should be and what his 
was. Then I had a discussion with Henry. It was more or 
less that my salary— 

Q. “Henry” is Henry Warner? A. Yes—that my salary 
would l)e increased to $20,000 a year, and that I would re¬ 
ceive the same participation in the profits and losses of the 
firm as Burt Gusrae had had. 

(171) Q. Did you know what participation Mr. Gusrae 
had had as a partner in the firm? A. Yes. 

Q. What was that participation? A. One-half of 1 per 
cent of the profits and approximately .8 or .9 per cent of 
the losses. 

Q. What did you say to Mr. Warner? A. I was some¬ 
what elated to become a partner of a member firm, and 
I asked him how much—in the discussion of the half a 
point profit, which probably was some time in early June 
or late May, 1969, I don’t remember who asked whom what, 
but the nature of the conversation was that the half a 
point had been worth in 1968 some 12% thousand dollars 
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to Burt Gusrae, based upon the fact that the firm had 
made, I think, $2y 2 million that year net profit, and there 
was no reason to believe that my half a point would not 
be worth the same amount. 

Q. Mr. Warner told you that? A. Yes, in the general 
course of conversation. 

We had a discussion regarding bonuses and Christmas 
bonuses had been given. In other words, it was a matter 
of, yes, I was only making $20,000 a year salary, but the 
other benefits, including this half (172) a point profit, 
bonuses and everything else, it would be substantially more. 

Q. Did Mr. Warner tell you anything about the current 
financial condition of Hertz, Warner at the time of these 
discussions concerning your potential partnership! A. 
Just in general terms he mentioned the firm was doing 
well and that he did not have—well, the year ended in 
June, June 30, 1969. He did not have the year-end finan¬ 
cials, so he couldn’t tell me how the firm had done on a 
year-end basis. 

Q. Let me ask you this, Mr. Held: In the course of 
your partnership discussions with Mr. Warner, did you 
request that he provide you with financial statements con¬ 
cerning the company’s present financial operations! A. 
Once, yes. 

Q. And what did Mr. Warner say to you! A. That 
he didn’t have them. 

Q. When did you make this request! A. Approxi¬ 
mately early June, 1969. I had had a discussion with my 
father-in-law, who is an accountant, whom I’m very close 
to, and he understood what the situation was and asked 
me if I knew what their present financial condition was. 
I related to him that it was (173) a $2^ million profit 
the year before, and in general I related the conversation 
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I had with Mr. Warner, and he suggested I get a financial 
statement. 

In the course of another conversation I asked Mr. 
Warner for a financial statement. I wouldn’t say it was 
a formal request in that I said I must see a financial state¬ 
ment before I do anything else; I didn’t put it that way. 
It was a matter of what are the figures on the firm. And 
the answer was that they weren’t available at that time. 
The only figures that were available were the year-end 
'68 figures. 

Q. Did he in words or substance indicate to you that 
the firm had incurred losses for the period January 1, 
1909 through June, 1969, at the time of these conversa¬ 
tions? A. Absolutely not. 

Q. Mr. Held, could you describe for the court as best 
you can the operations of the firm and the conditions of 
the firm as you perceived them at the time of this conver¬ 
sation with Mr. Warner. A. It was, to say the least, in¬ 
credibly busy. We had a large staff, we had 13 or 14 
branch offices—wait a minute. You asked me at the time 
I had the discussion about the partnership? 

(174) Q. Yes. A. We had 12, 13 branch offices. Things 
were extremely hectic. A lot of business was being writ¬ 
ten. There were underwritings going on, there were con¬ 
stant conferences daily on new business, retail businesses, 
new institutional businesses, how to expand the institu¬ 
tional department. There was some construction being 
done at 2 Broadway. 

Q. There was expansion construction? A. I don’t know 
if it was expansion in the sense that that’s a funny word. 
I had moved out of one office and a new office was being 
constructed at 2 Broadway. There was construction being 
done at 42 Broadway, which was another office. They were 
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talking about converting a small branch office and con¬ 
solidating the out-of-state branches and selling the out-of- 
state branches and consolidating the operation into New 
1 ork. They had become a little spread out at that point. 

Q. One thing that I neglected to go over earlier, during 
this time, from the time you joined the firm, was the firm 
of Hertz, Warner & Company represented by outside 
counsel! A. Yes. 

Q. WTiat firm represented Hertz, Warner! (175) A. I 
think they were represented by Willkie, Farr & Gallagher, 
and a firm in Washington, Chapin, DiSalle & Friedman, I 
think. 

Q. Well, in or about May or June of 1969, Mr. Held, 
did you in words or substance tell Mr. Warner or Mr. 
Hertz that you would accept the partnership proposal that 
was put to you! A. I don’t know if it was really an ex¬ 
pressed acceptance. It was like—I don’t think I ever asked 
my wife to marry me. We just got married. It’s like we 
just did it. I don’t know if I ever said yes, I do accept, 
formally. I don’t think that ever really happened. 

The Court: Same emotional quality! 

Go ahead, you don’t have to answer. 

Q. Did you have any conversations at or about May 
or June with Mr. Hertz concerning your potential part¬ 
nership with the firm of Hertz, Warner & Company! A. 
I’m sure I did, but my main dealings were with Henry 
Warner. 

Q. After this conversation did there come a time when 
you began to prepare a draft of the proposed 1969 Hertz, 
Warner & Company articles of partnership! A. I don’t 
recall whether it was after that or (176) before that. It 




* * 
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was around that time Burt Gusrae had already stated he 
was leaving and Henry Warner asked me to prepare the 
partnership agreement, inasmuch as Burt was leaving, so 
the job fell to me. I believe it was approximately June 
of ’69. 

Q. And, Mr. Held, in the course of your responsibili¬ 
ties to draft the proposed agreement did you have disc's- 
sions with the other proposed partners of the firm concern¬ 
ing the terms of the agreement? A. Yes. 

Q. With whom did you speak? A. I guess at one point 
or another I spoke to everybody. I spoke with Paul Cohn— 

Q. Well, I think I would like to be a little bit more 
specific in going back to an area. With respect to the in¬ 
formation and the terms of the partnership, did y-u ob¬ 
tain that information from any one source or many sources 
within the firm. A. Basically from one source, and that 
was Henry Warner. 

Q. And what information came from Mr. Warner con¬ 
cerning the terms and conditions of the partnership agree¬ 
ment. A. Well, I had the 1968 partnership agreement 
(177) which I was using as a draft. We discussed just 
about every point of it. 

Q. You and Mr. Warner did? A. Myself and Mr. 
Warner, regarding the seats, regarding valuations, regard¬ 
ing what partners, whether the general or limited, were 
leaving, when they had left, which partners were coming 
in, new partners, how much capital they were going to 
contribute, what percentages they would have, language 
regarding profits and losses. 

Q. Was this one conference with Mr. Warner? A. No. 
It was over the course of June, July, August, September, 
October and parts of November. 
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somewhat of' an^orf ° f ^ Pr ° P ° sed agreement then was 

- ^ ™ Tsssr over a series of montH 

ir ;r„rci: 

»h«, .t was bat Mr. Warner would supply me w th the 

:::z:z° r sive mc 

Blau' m; w 7 " a " d Mr B!a “’ A - Mr - and Mr. 

Blau. Mr. \\ arner was the one who gave me most of tl,„ 

information about any changes that were being—Mr Heri 

occasionally, but Mr. Warner usually ‘ Z 

Q. Specifically what did Mr. Warner tell you about 
Meyer and Blau and the 1969 partnership agreement! 

Mr. Weisberg: Excuse me, your Honor could 
we have a date as to this conversation, approximate 

T he Witness. It was some time between 1/1969 
and November 16 or 17, 1969. The partnership 
agreement was constantly changed. Every Ze * 

vnl" d ° De there was anot her change in¬ 

volved either a limited partner had retired a new 

subordmate lender came in, somebody’s capital con- 
nbution hgures changed. Every time there was 
a draft there had to be a redraft. It became a 
joke alter a while in the sense-not a funny ioke 
but a real hassle after a while 7 J 
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Q. And during the course of your drafting and redraft¬ 
ing did you have any conversations with Mr. Hertz (179) 
concerning the status of Mr. Meyer or Mr. Blau under the 
terms of the proposed 1969 agreement! A. Yes. 

Q. Could you relate to us the substance of those con¬ 
versations? A. I believe it was Mr. Warner who informed 
me—I don’t recall which one but I think it was either 
Mr. Warner or Mr. Hertz, I think it was Mr. Warner, 
who informed me that Mr. Blau, Mr. Meyer and Mr. Schiff 
were to he reclassified in the partnership agreement as 
limited partners to special limited partners. I then had 
a conversation with Irving Hertz and I don’t remember 
when this was. It might L. 2 been late August, 1969 
where Mr. Hertz informed me that he had gotten a memo¬ 
randum from the a ../rney for Mr. Arthur Meyer. I don’t 
recall the gentleman’s name. 

Q. Justin D’Atrie? A. Justin D’Atrie, that’s it. Ask¬ 
ing for certain revisions but pointing out certain changes 
to be requested in the partnership agreement or in the 
draft that had at that point been submitted. 

Mr. Hertz gave me a memo. I don’t recall how long 
it was. 

Q. Do you recall what you did on receipt of the (180) 
memo? A. I compared it to the partnership agreement, 
reviewed it, compared it. I spoke with—I conferred with 
Jud Best about it, I conferred with Burt Gusrae about it. 

Q. Mr. Best was whom? A. He was outside counsel 
to Hertz, Warner & Company. I conferred with Mr. Gusrae 
about it. 

I told Mr. Hertz as a result of all this comparing that 
certain points were acceptable, certain points were not 
acceptable because of the New York Stock Exchange rules 
or the SEC rules. 
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Q. Certain points in the Meyer-Blau memorandum? A. 
les, in the Justin D’Atrie memorandum. 

Q. I see. Mr. Held, you began, and I cut you off abrupt¬ 
ly, to discuss or to testify that Meyer and Blau were to be 
in a special limited partner category. What made their 
category as limited partners special or different from other 
limited partners. A. Well, they controlled or had the 
great portion of a certain class of stock in an affiliate 
corporation, Hertz, Warner Affiliate Corporation I think 
was the name of it, which was a corporation also owned 
by Hertz, Warner & Company, that did investment bank¬ 
ing and things of (181) that nature. Apparently at that 
time they became very active—when I say “they,” I am 
talking about Mr. Meyer, Mr. Blau, not so much Mr. Schiff 
but Mr. Meyer and Mr. Blau, they became active—at least 
the impression I had was they became active in the opera¬ 
tions of Hertz, Warner & Company partnership as opposed 
to the affiliate. 

The memo from Mr. D’Atrie confirmed that thought 
in my mind. When they became special limited partners, 
the reason they became special limited partners as a 
category is because they were going to participate in a 
greater percentage of profits and losses than they would 
have had they been straight limited partners and sub¬ 
ordinated lenders. 

Mr. Hertz and I had a conversation wherein we dis¬ 
cussed the role of Messrs. Meyer and Blau, the result of 
which was just a general conversation and discussion 
between myself, Mr. Hertz, Mr. Warner—I don’t know if 
it was one conversation or many—where I had told them 
that if Mr. Meyer and Mr. Blau had a control over the 
partnership, even though classified as special limited part¬ 
ners, they would br -eneral partners. 
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Q. Mr. Held, I am going to show you what has been 
marked as Plaintiff’s Exhibit 1 in evidence and ask (182) 
you—-which is the amended articles of limited partnership 
for July 1, 1969, and ask you if you can identify that 
document. A. Yes, this is, if you want to call it, the final 
draft—I don’t know if I would categorize it as a draft. 
That is the ’69 partnership agreement that was sent out 
to all generals and limiteds to be signed. 

Q. Can you recall at or about what time Plaintiff’s 
Exhibit 1 in evidence was sent out to the partners of the 
firm for their signature? A. Approximately mid-Novem¬ 
ber, November 13th, 17th, somewhere around there, 1969. 

Q. Mr. Held, I show you a letter over your signature 
dated November 21, 1969, and ask you whether or not 
that is your signature and if you can identify that letter. 
A. Yes, that is my signature, a copy of my signature. It 
was November 21, 1969. 

Mr. Fitzgerald: Your Honor, I would like to 
offer Plaintiff’s Exhibit 8 for identification in evi¬ 
dence. 

The Court: Is there any objection? 

Mr. Goldstone: No, your Honor. 

Mr. Weisberg: No, your Honor. 

(183) (Plaintiff’s Exhibit 8 was received in evi¬ 
dence.) 

Q. Mr. Held, does Plaintiff’s Exhibit 8 in evidence 
refresh your recollection as to the pr ?ise date on which 
you sent out the proposed partnership agreement for 
signature? A. Yes, it does. 

Q. Is November 21, 1969 that date? A. Yes. 
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Q. Prior to the date had you sent out any copies or 
drafts, indeed agreement for signatures! A. Not for 
signature, no. 

Q. To your knowledge had any proposed partner under 
the terms of that agreement signed any draft of the 1969 
agreement! A. No. 

Q. Mr. Held, did there come a time when you made a 
capital contribution to the firm of Hertz, Warner & Com¬ 
pany! A. Well, I had had an account— 

s- 

The Court: Just say yes or no. 

You can’t say yes or no! 

The Witness: I don’t think so. I had an account 
which was moved over to a capital account, so (184) 
the answer is yes. 

Q. You had a trading account with the firm! A. I had 
a personnal account, yes. 

Q. And do you recall at what time that personal ac¬ 
count was transferred to a capital under your name! A. 
Some time in, I think, October or November of 1969. 

Q. And prior to that time had you signed any agree¬ 
ment evidencing your intention to enter into the partner¬ 
ship! A. No. 

Q. Did there come a time when you did sign the pro¬ 
posed 1969 partnership agreement! A. Yes. 

Q. Could you give us a date, to the best of your recollec¬ 
tion! A. Approximately late December, 72 or early Janu¬ 
ary, 73—I’m sorry, late December, ’69 or Jaruary of 70. 
Around that time. 

Q. And at or about the time you signed—I take it you 
signed Plaintiff’s Exhibit 1 in evidence. Is that correct! 
A. That’s the partnership agreement! 
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Q. Yes. (185) A. Yes, that’s the one. 

Q. At or about the time that you signed that agreement 
did you have any conversations with Mr. Hertz? A. Yes. 

Q. Could you relate the substance of that conversation 
with him? A. Mr. Hertz had asked me on a number of 
occasions between November 21st, the date the partner¬ 
ship agreement was sent out, who had signed, how many 
signatures had gotten in, and so on and so forth, had I 
signed, and 1 kept saying no; had the other general part¬ 
ners signed, the people who were named as genera) part¬ 
ners in the partnership agreement signed, and I said some 
had, some had not. What was the problem, it was asked 
of me, and I told him everybody was waiting—there was 
a problem whether Joe Blau and Arthur Me .’er would 
sign. If they would sign, the problem was ther- I’m 
sorry; if they signed, we would sign. D wasn’t a con¬ 
frontation, I do. H mean to categorize it as that; it was 
just a conversation in general. We were waiting for their 
signatures. They had a lot of money in the firm and 
controlled a lot of money in the firm. Without their par¬ 
ticipation in the firm as partners the firm would be absent 
some 2i/ 2 , 3 million dollars, the way I calculated it, and 
would (186) probably put the firm under. 

Q. Did Mr. Hertz tell you anything at that time as to 
whether Meyer and Blau signed? A. The day I s gned 
I had asked Mr. Hertz if Mr. Blau and Mr. Meyer had 
signed the agreement. He said they had. I then signed 
it and I went to Paul Cohn, Charles Matthews, and I forget 
who else, I think it was Charles Matthews, and Bob Sadlier, 
and got their signatures on the ’69 partnership agree¬ 
ment. 

Q. Did you have any conversation^ with Mr. Cohn at 
the time he signed the proposed ’69 agreement? A. Yes. 
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Q. Would you relate the substance of those conversa¬ 
tions! A. He asked me if I had signed, I said why. He 
asked me how come, and I said because Irving had told 
me because Joe and Arthur had signed. He said okay 
and he signed it. 

Q. And, again, can you give the court a date on which, 
to the best of your recollection, Mr. Cohn signed the agree¬ 
ment! A. Same day I did, end of December, beginning 
of January, ’69-70. 

Q. Mr. Held, prior to your signing the proposed (187) 
1969 agreement did anyone at Hertz, Warner & Company 
disclose to you that the firm had incurred losses of approxi¬ 
mately $1 million during the period January 1, 1969 
through June 30, 1969! A. No. 

Q. Going back in terms of a chronological approach 
here, Mr. Held, do you recall a partnership meeting some 
time in the fall of 1969 attended by the then alleged younger 
partners in the firm and Mr. Hertz and Mr. Warner! A. 
Yes. 

Q. Do you recall or could you place that meeting for 
us! A. It was some time in September, I believe, but I 
don’t remember the exact date. 

Q. Could it have been later! A. It could have been. 

Q. Was it in the late summer to fall of ’69! A. It 
was some time in that period, August, September, October, 
some time in that period of ’69. 

Q. Could you relate to us what, in substance, the topic 
of discussion of that meeting was! A. Basically the topic 
was one of management and control of Hertz, Warner & 
Company. Hertz, Warner (188) & Company was set up 
where there was supposed to be a number of partners 
and an executive committee. The executive committee 
being Warner, Hertz, a gentleman by the name of Carney 
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and a Mr. Saluc, decisions were made regarding the retail 
business, regarding branch offices and things which we, 
being the lesser partners in the partnership agreement! 
were not privy to until they had already been done. 

So we had a meeting in Irving Hertz’ office and we 
discussed having the authority and control commensurate 
with our responsibility as whatever wo were doing with 
the firm, me as counsel, Mr. Cohn and syndicate manager, 
Mr. Sadlier as back office manager, things of that nature. 

We also asked for current profit and loss statements 
because we had been constantly told that the firm was 
making money but we never knew’ how* much. 

Q. Prior to that meeting which you place in the fall 
of 1969, had you received any profit and loss summaries 
regarding the operations of the firm? A. I don’t believe 
so, no. 

Q. And what did Mr. Hertz or Mr. Warner say in 
response to the young partners’ request for profit and loss 
summaries at this meeting? A. I don’t remember who 
said it but it was (189) agreed that we would get them 
on a monthly basis. 

Q. And did that fact occur? A. No. 

Q. Ever? A. Not to my knowledge, it didn’t; at least 
I certainly don’t recall it if it did. 

Q. Did there come a time, Mr. Held, in or about Janu¬ 
ary of 1970 that you learned of the loss of over $1 million 
in Hertz, Warner’s operations for fiscal ’69? A. I don’t 
think it was January; I think it was February. 

Q. That you learned of the $1 million loss? A. The 
loss, yes. 

Q. Could you describe for me the circumstances under 
which you first became aware of that loss which was 
incurred in the prior year? A. An audit had been done 
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of Hertz, Warner & Company as of November, ’69. I 
think it was November 2, 1969, the results of which were 
not printed or given to any of the partners or any of 
the exchanges, whoever was going to get it, until, I would 
say, late December or January of 1970, December, ’69 or 
January, 70. I don’t think I saw that document until 
late January of 1970. 

(190) T reviewed it. I’m not an accountant so I was 
not all that familiar with the accounting treatments. Some 
time mid-February Mr. Sadlier came to me and pointed 
out in the financial statement and entry that indicated thaK_—— 
as of a certain date in December of—either in December, 

’68 there was a million dollar profit or 1.2 million profit, 
or showing there was a million-dollar loss over that period 
of six months I don’t know how it came out. He pointed 
out several entries about it and it confused and I went 
to my own counsel and discussed it. 

Q. I would like to show you what has been marked as 
Plaintiff’s Exhibit 17 for identification and ask you if 
you can identify that document, please. A. Without 
reviewing the whole things, this is appears to be the 
document. 

Q. What does it appeal to be? A. The financial state¬ 
ment of November 2, 1969. 

Q. Is that the document that you testified to receiving 
in or about January of 1970? A. Yes. 

Q. Which you reviewed at or about the end of January 
1970? A. Yes. 

(191) Mr. Fitzgerald: Your Honor, I offer into 
evidence as Plaintiff’s Exhibit 17 Hertz, Warner & 
Company answers to financial questionnaire dated 
November 2, 1969. 
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(Plaintiff’s Exhibit 17 was received in evidence.) 

Q. At the time that it became apparent to you, Mr. 
Held, that the firm had incurred a loss in fiscal ’68-69, did 
you have any conversations with Mr. Hertz concerning 
that loss! A. Well, overall the firm did not suffer a loss. 
There was, I think, a hundred thousand dollar profit for 
the year end. But that loss of six months, yes, I did (192) 
have a discussion with him. 

Q. In or about the end of January, 1970. A. In Feb¬ 
ruary, I believe, February 18th. 

Q. As a result of your discovery what did you do! A. 
I went to see my cwn attorneys. 

Q. Did you go with anyope else from the firm! A. 
Yes, I went with Paul Cohn. 

Q. What attorneys did yoj go to see! A. Javits & 
Javits. 

Q. As a result of that visit to Javits & Javits do you 
then recall having a conversation with Mr. Hertz concern¬ 
ing the results of fiscal ’68-69! A. Yes. 

Q. Do you recall the time of that conversation! A. 
Approximately February 18, 1970. 

Q. And wnat did you say to Mr. Hertz! A. I told him 
I was resigning from the firm. 

Q. And what did Mr. Hertz say to you! A. He asked 
me why. I told him because I felt that I had been lied to 
in a number of areas and most particularly with regard 
to the financial statement. 

Mr. Hertz told me—asked me to stay, told me not. to 
leave, that the firm was going through a tremendous transi¬ 
tional period from retail to institutional and (193) they 
need me, this, that and the other thing. He told me that 
if I was concerned about losing money, I shouldn’t be 
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concerned about losing money because he guaranteed that 
I would not lose any money. 

Q. In this conversation? A. In this conversation, yes. 

Q. Did you stay on? A. Yes, I did. He also said if I 
left other people would leave and the firm would go under 
and I would be ruined in the industry. I got frightened 
and I said yes. 

Q. And this conversation, when do you place it? A. 
I ebruary 18, 1969 or thereabouts, give or take a day. 

Q. Going back again—I am sorry to keep doing this— 
A. Did I say ’69? I meant ’70. 

Q. Subsequent to this conversation in February, 1970 
you recall having a conversation shortly thereafter with 
Mr. Hertz concerning Mr. Warner’s capital account? 

• • • 

(195) Q. Back to the chronology again, Mr. Held, did 
there come a time shortly after your conversation with 
Mr. Hertz in I ebruary, 1970 that you discussed Mr. War¬ 
ner’s capital account? A. Yes. 

Q. Would you relate to the court the substance of that 
conversation, please? A. Some time in April of 1970 Mr. 
Sadher came over to my office and asked me did I know 
that some securities—did I know that Henry Warner had 
delivered some $200,000 (196) or $250,000 of securities 
trom his account to some bank in New Jersey, 2000 shares 
of General-somethi.ig-or-other. I forget what stock it 
was, but well in excess of $200,000 worth of securities free 
to a bank in New Jersey. By free I mean not against pay¬ 
ment, they were just delivered out. 

Q. Your recollection is that this conversation occurred 
'Ti April, 1970. A. Late March, beginning of April, I think, 
of 1970* 
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Q. All right. And I asked Mr. Sadlier if he had spoken 
to Mr. Hertz about it. He said no, he wanted to speak to 
me lirst. We went over to see Mr. Hertz about it. Bob 
Sadlier gave him all the facts and all the back-up docu¬ 
ments to show the movement of securities. Mr. Hertz got 
rather upset. He asked me to do a number of different 
things to retrieve the securities. 

1 told him I wanted to discuss it with Jud Best. I did 
discuss it with Jud Best. Eventually a decision was 
reached to write a letter to Henry W r arner demanding 
return of the securities and if that letter had no effect, 
that Jud Best would follow up with a letter and then go 
into litigation or the district attorney or whatever. 

(197) Q. I show you a letter on the letterhead of Hertz, 
W arner & Company, which has been marked as Plaintiff’s 
Exhibit 12 for identification, and ask you if you can iden¬ 
tify that letter, please. A. Yes, that’s my letter. That’s 
the letter 1 wrote to Henry Warner. 

Q. Concerning— A. Concerning the stock that had 
been transferred from his account to a bank in New Jersey. 

Mr. Fitzgerald: Your Honor, I offer into evi¬ 
dence Plaintiff’s Exhibit 12 for identification. 

Mr. Weisberg: No objection, your Honor, sub¬ 
ject to connection. 

(Plaintiff’s Exhibit 12 was received in evidence.) 

Q. Mr. Held, I would ask you to read to yourself the 
first paragraph of Plaintiff’s Exhibit 12 in evidence, please. 
A. (Witness examines document.) 

Q. Does that refresh your recollection as to when you 
had the conversation with Mr. Hertz concerning the move¬ 
ment in Mr. Warner’s capital account? A. Not the exact 
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Q. Could you describe the facts and circumstances sur¬ 
rounding your being advised of that fact of liquidation T 
A. AVe had been having several meetings through April— 
March and April of 1970 regarding— 

Q. AAdio was having meetings! A. Mr. Hertz, Mr. 
AA’arner, myself, Air. Sadlier, Air. Cohn, Mr. Alatthews, 
Marvin Furst, who was the accountant, and other people. 
I don't remember who else might have been there. 

Q. Concerning what subject! A. Just concerning the 
general paring down of (200) overhead in the firm, paring 
down the back office staff. We were now out of the retail 
business as such in any kind of big way and the overhead 
was still there and we were cutting down on employees. 
Budget meetings: how much this department was allowed, 
that department was allowed, and so on; constantly being 
encouraged that the institutional business was picking up, 
that the firm was going to do all right, this, that and the 
other. Then all of a sudden, whenever the date w T as, and 
I don’t remember the exact date, we came into a meeting, 
and I think Alarvin Furst was there, Irving was there and 
Henry AVarner was tlmre. anA a couple of other people 
that I just mentioned, and we were told that the firm was 
liquidating. 

Q. I beg your pardon! A. We were told that the firm 
was liquidating. 

Just prior to that time we had had discussions regard¬ 
ing mergers with other member firms and things of that 
nature. 

Q. Had you taken part in the decision to liquidate the 
firm! A. In the decision! Absolutely not. 

Q. Going back to Plaintiff’s Exhibit 1 in evidence, 
which is the proposed ’69 partnership agreement, Air. Held, 
would you know if this particular agreement was (201) 
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ever filed with the New York Stock Exchange? A. To the 
best of my knowledge, it was not. 

Q. Mr. Held, I am going to show you a series of cor¬ 
respondence between the :,ew York Stock Exchange and 
the firm of Hertz, Warner which has been marked as 
riaintiff’s Exhibit 9 for identification, 10 for identifica¬ 
tion, and I would like you to look at these respective ex¬ 
hibits and I would ask you if you could identify them, 
please. A. Okay. 

Q. Mr. Held, can you identify Plaintiff’s Exhibit 9 for 
identification? A. Tees. That was the letter I received 
from the New \ork Stock Exchange asking for an executed 
copy of the ’69 partnership agreement. 

Q. Can you identify Plaintiff’s Exhibit 10 for identifi¬ 
cation, please? A. Same request from the New York 
Stock Exchange, April 23, 1970. 

Q. Same request meaning what? A. They wanted a 
fully executed copy of the partnership agreement. 

Q. To be filed? A. To be filed. 

(202) Q. Can you identify Plaintiff’s Exhibit 11 for 
identification? A. That’s a letter dated July 8, 1970, from 
me to the stock exchange, sending them various copies of 
signed pages but informing them that there was no fully 
executed partnership agreement. 

Mr. Fitzgerald: Your Honor, I offer into evi¬ 
dence Plaintiff’s Exhibits 9, 10 and 11 %r identifica¬ 
tion. 

Mr. WJsberg: I would like to ask the witness 
one question with regard to these documents 

/ 
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Voir Dire Examination by Mr. Weisberg: 

Q. Mr. Held, Plaintiff’s Exhibit 10, the second letter 
from the stock exchange, is dated April 23, 1970. Your 
letter to the stock exchange is dated July 8, 1970. Was 
there any letter in between these two letters! A. I don’t 
remember whether there were letters but there was cer¬ 
tainly a tremendous amount of conversation between my¬ 
self and the stock exchange. 

Q. In other words, you answered the April 23rd letter— 

The Court: He said he doesn’t remember if 
there were any letters. He has answered that. What 
(203) is your next question! 

Mr. Weisberg: That’s all. 

Mr. Fitzgerald: Any objection! 

Mr. Weisberg: No objection. 

(Plaintiff’s Exhibits 9, 10, 11 are received in 
evidence.) 

• • • 

(204) Direct examination by Mr. Fitzgerald (Continued): 

Q. Mr. Held, did there come a time when you had dis¬ 
cussions with Mr. Hertz concerning the 2000 shares of 
AT&T common stock which represented Mr. Cohn’s, Paul 
Cohn’s, capital in the firm of Hertz, Warner & Companv! 
A. Yes. 

Q. Can you recall, to the best of your recollection, when 
you had a discussion with Mr. Hertz! A. The first dis¬ 
cussion, or one of the first discussions, was about probably 
the beginning of October of 1969. Mr. Hertz, informed me 
that Mr. Cohn would be putting in 2000 shares of Telephone 
to the firm as his capital (205) contribution and I had to 
draw a loan agreement and I should pattern it after a dif¬ 
ferent loan agreement that had already been drawn. 






177a 


Joel Held—By Mr. Fitzgerald—Direct 

Q. Which loan agreement did he ask you to pattern it 
after? A. There was a loan agreement that had been drawn 
a couple of months earlier between, I believe it was, Irving 
Hertz and his wife. In any event, I drafted the agreement. 

Q. Did you pattern it after the loan agreement between 
Mr. Hertz and Mrs. Marilyn Heitz? A. Yes. As a matter 
of fact, I think the only changes were the names and the 
amounts of the securities. 

Q. I see. A. I drafted the loan agreement. I gave it to 
Paul Cohn. Some time in mid-October, 1969, Mr. Cohn 
delivered the 2000 shares of—well, I received a corporate 
authorization from Peerless Mills, a stock power signed by 
Peerless Mills and guaranteed by a bank, and a copy or the 
original of the loan agreement. I don’t remember whether 
T saw the stock certificates or not. 

Then I turned the documents over to a gentleman by 
the name of Charles Walsh, who was the transfer clerk in 
the back office. 

(206) Q. At Hertz, Warner? A. At Hertz, Warner & 
Company, and told him to transfer the stock into the name 
of Hertz, Warner & Company. It was an old certificate in 
the name of Peerless Mills. I think it was 1954, ’56 or 
something like that. Very old. 

About a week or two later—I am not too sure of the time 
sequence, but about a week or two later Mr. Walsh called 
me or came into my office and said he couldn’t get a transfer 
because he had either lost the documents or he couldn’t find 
the corporate authorization, stock power and all this other 
stuff. 

I then spoke with Mr. Paul Cohn, probably by this time 
into November of 1969, and requested duplicate originals 
of the documents he had already given me. He supplied 
them to me and I gave them again to Charles Walsh. To 
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tho best of my knowledge, the stock certificate was trans¬ 
ferred. 

Q. Into the name of Hertz, Warner? A. Into the name 
of Hertz, Warner. 

Q. And then at that time you had nothing further to do 
with respect to those securities? A. Nothing. 

Q. T see. Did there come a time again when you (207) 
had a conversation with Mr. Hertz concerning the 2000 
shares of AT&T stock contributed by Mr. Cohn? A. Yes. 

Q. When was that, Mr. Held? A. T don’t recall exactly 
but it would have been around the end of May, beginning 
of June of 1970. 

Mr. Goldstone: Your Honor, just for clarifica¬ 
tion, I think the court understands that we have 
stipulated these are different securities, AT&T se¬ 
curities, but not the capital contribution made by 
Paul Cohn. 

Q. Could your subsequent conversation have been as 
late as September of 1970 with Mr. Hertz concerning the 
2000 shares of AT&T stock? A. There was conversations 
in September, yes. Right, there was as late as September, 
correct. It was not May or June. 

Q. It was not in May or June? A. No, it was Septem¬ 
ber, 1970. 

Q. Could you relate to the court what the substance of 
those conversations was? A. Irving Hertz called me—I 
was then no longer with Hertz, Warner & Company. He 
called me and he asked me did I have copies of the docu¬ 
ments that Paul Cohn had (208) given to the firm or did 
I have any originals of the corporate resolution and the 
stock power and so on. 

Q. The documents that were delivered with the securi¬ 
ties originally? A. Yes. 
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Q. I see. A. I told him I did not. He asked me why, 
and I told him they had all been given to Charley Walsh. 
I asked him what the problem was and he said the stock 
certificate had never been transported into the name of 
Hertz, Warner & Company out of the name of Peerless 
Mills. 

Mr. Hertz accused me of in effect losing the documents. 
T tried to set him straight on that. & 

Q. Were you directed then by Hr. Hertz to do anything? 
A. Well, a couple of days later he called me back and he 
apologized because he realized now that the new stock in 
the name of Peerless Mills—apparently there had been a 
transfer from Hertz, Warner back to Peerless Mills—was 
dated some time in 1970, therefore evidencing the fact that 
I in fact had given him the documents in question. 

He asked me to meet with he and Bob Sadlier, which 1 
did. We discussed the problem. The question was what to 
about it. T think Bob Sadlier suggested (209) a letter of 
correction to AT&T sending back the new Peerless Mills 
certificate and asking for it to be retransferred into the 
name of Hertz, Warner & Company. 

I subsequently had conversations with a woman at the 
Telephone—AT&T. I don’t remember her name. Clundt, 
or something to that effect. 

Q. Right. A. And as the result of a number of con¬ 
versation was that they wanted a letter of indemnification. 
I related that to Messrs. Hertz and Sadlier. They prepared 
them and hand delivered them to me and I gave the Peerless 
certificate to the Telephone Company office on Broadway, 
I think it was. I came back an hour and a half later and 
Picked up the new certificate in Hertz, Warner’s name. 

Q. I show you what has been marked Plaintiff’s Ex¬ 
hibits 13 and 14 for identification and as.,. you if you can 
identify those documents, please. A. Document No. 13 is 
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a copy of the letter of correction that was given to the 
Telephone Company on the 2000 shares. Exhibit 14 is my 
letter of September 15, 1970 to American Telephone & Tele¬ 
graph Company requesting them to make the necessary 
change, enclosing a copy of the letter of correction and 
asking them to deliver ihe stock certificate (210) to me. 

Mr. Fitzgerald: Your Honor, Plaintiff offers Ex¬ 
hibits 13 and 14 in evidence. 

Mr. Goldstone: No objection. 

Mr. Weisberg: We have no objection. 

(Plaintiff’s Exhibits 13 and 14 were received in 
evidence.) 

Q. Mr. Held, I am going to show you what has been 
marked as Plaintiff’s Exhibit 15 for identification and ask 
you if you can identify that particular document. A. Ex¬ 
hibit 15 is my letter of September 15, 1972 to the Telephone 
Company asking them for copies of their documents relat¬ 
ing to the transfer of the 2000 shares. 

Q. I also show you at this time a document which has 
been marked Plaintiff’s Exhibit 16 for identification and 
ask you if you can identify that particular document. A. 
16 is my letter of December 30, 1972 to the Telephone Com¬ 
pany. I’m not quite sure why it was written. 

Mr. Fitzgerald: Your Honor, plaintiff offers Ex¬ 
hibits 15 and 16 into evidence. 

Mr. Goldstone: No objection. 

Mr. Weisberg: No objection. 

(211) (Plaintiff’s Exhibits 15 and 16 were re¬ 
ceived in evidence.) 

Mr. Genovese: Your Honor, we have concluded 
the direct examination of Mr. Held subject to the 
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open matter of the letter of December 29th, which 
I refer to, which counsel informs me they don’t have 
with them today. 

• • • 

(213) Direct examination continued by Mr. Fitzgerald: 

Q. Can you recall now which of the partners or the 
proposed partners of Hertz, Warner & Company actually 
signed the July 1, 1969 agreement f A. Xot really, no. 

Q. Mr. Held, I show you a letter bearing your signature 
which has been marked as Plaintiff’s Exhibit 21 for identi¬ 
fication and I ask you if you can identify that and whether 
or not it refreshes your recollection as to partnership 
signatures. (214) A. Exhibit 21 is a letter I wrote on 
December 29, 1970 to an Arthur Winard, giving him certain 
information he requested, including a list of those indicated 
in the ’69 agreement as partners and check marks next 
to their names as having signed. 

Mr Fitzgerald: Your Honor, plaintiff offers 
Exhibit 21 for identification in evidence. 

Mr. Weisberg: We have no objection. 

(Plaintiff’s Exhibit 21 is received in evidence.) 

Q. Mr. Held, referring to Plaintiff’s Exhibit 21 in 
evidence, can you tell the court which proposed partners 
of the firm did not sign the July, 1961 partnership agree¬ 
ment? A. Mr. Sheldon did not sign, and there are, oh, 
two or three others who were in the partnership agree¬ 
ment as general partners but by January 1, ’70 had already 
been released as partners. They did not sign either. They 
were not included in this list. 


v- 
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Q. Could you name them! A. A Mr. Saluc, Mr. Martin 
Gilman didn’t sign. 

Q. How about Mr. Kramer? A. Mr. Kramer did not 
sign. 

Q. Any other generals to your best recollection7 (215) 
A. Let me see the partnership agreement. 

Q. Here is Plaintiff’s Exhibit 1, Mr. Held, in evidence.’ 
A. Those were the only three. 

Q. General partners that did not sign? A. That’s 
correct. 

Q. Are there any other partners that did not sign the 
proposed ’69 agreement? A. Mr. Joseph Blau did not 
sign it—I never received a sigred copy from him, anyhow. 

I never received a signed partnership agreement from 
Mr. Meyer, 'Tom Mr. Schiflf, and the others are listed in 
Exhibit 21, Mitchell Alfus, Wendy Alfus, and J. Blau, 
L. Blau, Mr. Feldesman, Mr. Kalman, Mr. Levine, A. 
Meyer, S. Meyer, Mr. Rothhauser, Mr. Scheinman, Mrs. 
Schiflf, Mr. Schiflf, who is Ben Schiflf, Mr. F. Specter, 
Mrs. Specter, if I am not mistaken. 

Mr. Fitzgerald: No further questions on direct 
examination, your Honor. 

• • • 

Cross-examination by Mr. Weisberg-. 

Q. Mr. Held, would you recall when you commenced 
your employment with Hertz, Warner & Company? (216) 
A. Beginning of November, 1968. 

Q. November of 1968? A. That’s correct. 

Q. And you were there for approximately five or six 
months before you heard of Burt Gusrae leaving, is that 
correct? A. That’s about correct, yes. 
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Q. During the time that you were there these five or 
six months what were your duties at Hertz, Warner? 
A. As I testified, I was in charge of compliance, I was 
in charge of reviewing the branch offices from a com¬ 
pliance standpoint, looking for regulatory problems, things 
of that nature. 

Q. As part of your job, was it your duty to check 
security loan agreements and other documents that came 
into the company? A. No. That was left pretty much 
to Burt Gusrae. 

Q. When did you commence discussions with—first 
of all, Burt Gusrae was a general partner, was he not? 
A. Yes. 

Q. And he had the title of—what was his title? (217) 
A. I think it was general counsel. 

Q. And he recommended to you to succeed him in that 
position when he left, did he not? A. I honestly don’t 
know. I assume he did. 

Q. Now, when you entered into negotiations with Mr. 
Henry Warner with regard to you becoming a partner, 
did the question come up about the fact that general 
counsel was traditionally a general partnership position 
in the firm? A. I don’t recall that discussion. 

Q. Do you know how they picked the general partners, 
what the qualifications for a general partner were with 
the firm? A. No. 

Q. Well— A. At the time, yes. A. No. 

Q. Thinking over the general partners who were there 
prior to your becoming a general partner and who were 
admitted with you, would you say these were people in 
positions with performance of the firm and they were 
offered the general partnerships on the basis of merit? 
A. They were persons in positions of performance as 





184a 


Joel Held—By Mr. Weisberg—Cross 

such; syndicate department, head of the legal department, 
(218) head of the back office. That’s about it, I guess. 

Q. Would that be a fair statement then, that the per¬ 
sons in authority of Hertz, Warner were the ones that 
were offered the general partnerships? A. Not really. 
There were persons in other departments—I’m trying to 
remember whether the controller, for instance, I don’t 
recall if he was offered a partnership or became a partner 
or was not a partner. He was in charge of that area. 
I just don’t recall. 

Q. So you can’t say whether it’s a fair statement 
or not? A. No. 

Q. Do you know whether the general partners were 
chosen on the basis of their capital contributions? A. Like 
I say, I don’t know why they were chosen. 

Q. Do you know they were not chosen based on the 
amount of capital they could contribute to the firm? A. I 
assume that is true, that they were not chosen on how 
much they could contribute to the firm. 

Q. Now, in your discussions prior to becoming a part¬ 
ner of Hertz, Warner, was any mention made of your 
capital contribution to the firm? (219) A. Prior to July 
1st? 

Q. Yes. A. Yes 

Q. And was it agreed upon at that time as to how much 
of a capital contribution you would make? A. I think so, 
yes. 

Q. And what was the amount of that? A. $5000. 

Q. And did there come a time when you made that 
capital contribution? A. As I said, I had an account there 
which became a capital account. As of July 1st that ac¬ 
count had in excess of $5000 in it. 

Q. When did it become a capital account? A. Well, it 
was transferred into a capital account I think in October 
of 1969, October, November. 
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Q. How much money was in the account at that time? 
A. I don’t know. In excess of $5000, between stock and 
cash. 

Q. Did there come a time when the amount in that cap¬ 
ital account went below $5000? A. Yes. 

Q. And when was that? (220) A. I couldn’t peg the 
date. There were securities in the account which decreased 
in value. I really don’t know but there was a time when 
it went below 5000. Wait a minute. I’m trying to remem¬ 
ber now. When it went below 5000 it might have been well 
after January 1, 1970. 

Q. January, ’71, you mean? A. No, January, ’70. 

Mr. Weisberg: May I see the last exhibit, the 
letter of December 29th? 

Mr. Fitzgerald: Yes. 

Q. I show you Plaintiff’s Exhibit 21 in evidence and 
ask you if by looking at this document you can tell how 
much of a deficit there was in your capital account as of 
December 21, 1970. A. How much of a deficit there was? 

Q. Yes. A. According to the letter the deficit was 
$3492.69. 

Q. Now, you testified a few minutes ago that you were 
going to receive a $20,000 salary as a general partner and 
get 1/2 of 1 per cent of the profits, is that correct? A. 
That’s correct. 

(221) Q. I’d like to snow you Plaintiff’s Exhibit 1 and 
ask j ou, by looking at this partnership agreement would 
it refresh your recollection as to the amount of points that 
you actually did receive. A. Well, there was a change. 
At the inception it was a half of 1 per cent of the profits 
and .9 per cent of the losses. Then I think—which was one 
of the problems why the partnership agreement was not 
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completed and sent out until November of 1969. There 
was constant changing occurring in it. I think in Septem¬ 
ber or October of 1969, I don’t remember exactly when, 
there was a change, and my profit participation was in¬ 
creased to 1 per cent. 

Q. So in other words, is that the agreement, Plaintiff’s 
Exhibit 1, that you signed! A. Yes, sir. 

Q. That is the final draft of the partnership agreement! 
A. Yes, it is. There was to be an amendment because 
certain partners had come out—certain people had come 
out of this agreement by the time it was signed, by the 
time it was sent out to everybody to be signed. 

Q. Is it a fair statement that the number of partners 
in this partnership changed constantly, that every month 
(222) or two there would be somebody coming in or some¬ 
body leaving! A. There were always deletions and addi¬ 
tions. I don’t know many additions were put there with 
always deletions of people. 

Q. And what was the date that you signed this part¬ 
nership agreement! A. As I just testified, I don’t know 
the exact date but I think it was the end of December or 
the beginning of January, ’69-70. 

Q. Mr. Held, as a general partner of the firm of Hertz, 
Warner did you have to make application to the New 
York Stock Exchange as an allied member! A. I did make 
application to the New York Stock Exchange, yes, sir. 

Q. When did you make such an application! A. I don’t 
remember. July, June; June o T r uly of 1969. 

Q. Wasn’t it possibly in May of 1969! A. Could have 
been. 

Q. And did you attend at the New York Stock Exchange 
and take an examination prior to becoming an allied mem¬ 
ber! A. Yes, I did. 
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(223) Q. And was your name— A. May not have. I 
may have been conditionally approved. I don’t remember 
y. And was your name posted in the New York Stock 
Exchange bulletin as a new allied member for two weeks 
m accordance with their regulations! A. Yes, as far as 
I recall, it was. 

Q. And when did you actually assume the title of gen¬ 
eral partner of Hertz, Warner! A. I think I assumed the 
title of general counsel on July 1st. I don’t recall whether 

do"ll the ti0e ge " eral Partner iS a 1 l-t 

Q. When did your compensation, remuneration, change 

knX •t 1 :;L to d id. draw at Hert - WarnerT 

Q. Were you paid the same amount as a partner as you 

160 e 00 a ;o a ; e 000 ,Oyee? t My Salary was inc —d from 
1° “°’ 000 on or ab °ut July 1, ’69. But I treated it 
as a salary because Internai Revenue treated it as a saltry 
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(224) Mr. Weisberg: I move that be stricken 
your Honor, as not responsive. 

Q. When you were paid did it say on your pay check 
or m any way tha, this was a draw, a partner-, draw, 
A. I don’t remember. 

Q. Did you have cards printed up that said general 
partner on them or in any way indicated that you were 
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o. I think I had cards drawn up, general counsel. I don’t 
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Q. Xow, you have stated that certain financial informa¬ 
tion was not made available to you in May or June of 
1969. Is that correct? A. That’s correct. 

Q. W hom did you ask for that financial information, 
Mr. Warner. A. ??????? ? 

Q. Did Mr. Warner generally keep the financial in¬ 
formation of the partnership? A. I don’t really know 
who kept it. I assumed he did. He was a member of the 
executive committee and (225) I assumed he knew what 
the financial condition of the company was. 

Q. Did he refuse to tell you what the financial condi¬ 
tion of the company was? A. Xo. He said he couldn’t 
because he didn’t have a year-end financial statement. 
It wasn’t due until the end of June of 1969. 

Q. And after June 30, 1969, which was the close of the 
fiscal year, did you then ask or request that you be shown 
a copy of the year-end financial statement? A. Yes. 

Q. Of whom did you request that information? A. 
Mr. \\ arner and Mr. Hertz on several occasions. 

Q. And did they say that you could not have that 
information? A. They didn’t have it. They said they 
didn’t have it. I was asking for it. I had been asked 
by limited partners, past general partners who were I 
guess to participate in that year-end money, and they kept 
asking me how much did we make, and I kept going back 
and saying I am getting bugged from these people and 
I need an answer for them. That was the general basis 
of the conversation. 

Q. Do you know or were you acquainted with Robert 
(226) Sadlier? A. Yes. 

Q. What was Robert Sadlier’s position with Hertz, 
Warner? A. He was in charge of the back ofiice. 

Q. And what were his duties in addition to taking care 
of the cage, I believe it is called? A. Yes. 
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and at the time I believe—I just don’t recall whether they 
did at that time or not. 

(228) Q. Now, you testified previously about a memo¬ 
randum that you saw from Justin D’Atrie with regard to 
the Meyer-Blau group. A. That is correct. 

Q. When did you see that memorandum! A. I don’t 
remember. 

Q. Was it prior or subsequent to your signing the 
partnership agreement! A. Prior. 

Q. Before you signed the partnership agreement! A. 
Yes. 

Q. Did you ever answer that memorandum! A. I don’t 
recall. 

Q. Did you do any work on the partnership agreement 
in connection with that memorandum! A. Oh, yes. I 
compared—as I testified, I compared that memorandum to 
what was already drafted in the partnership agreement, 
in the proposed partnership agreement, and compared 
certain things and made notes of them, I guess. 

Q. Did you ever have occasion to call Mr. D’Atrie with 
regard to that memorandum! A. I don’t recall. I don’t 
recall speaking to him about it. 

Q. You might have! (229) A. I might have, yes. 

Q. So, in other words, you were aware as of about 
December or January, 1969-1970 of the discussions that 
were taking place between Hertz, Warner and the Meyer- 
Blau group concerning certain amendments of the partner¬ 
ship agreement! A. I think that was prior to November. 
I think the Justin D’Atrie memo was pretty early in the 
game. I think it might have been as early as September 
or October of 1969. 

Q. To your knowledge, did there come a time when 
negotiations on the partnership agreement between the 
Meyer-Blau group and Hertz-Warner were suspended! A. 
1 have no idea. 
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Q. You don’t know that they were? A. No. 

Q. So to the best of your knowledge, the negotiations 
were continuing during your term of employment with 
or your connection with Hertz, Warner, is that correct? 
A. I know discussions were taking place. I don’t know 
what the discussions were though. 

Q. As a matter of fact, after such a discussion would 
Mr. Hertz or Mr. Warner, if they were conducting the 
discussions, ask you to make a change in the partnership 
(230) agreement? A. There were many requests that I 
make many changes in this agreement. Many times I was 
not aware of the reasons for the changes. It was just that 
there was to be change or there was conversation between 
so-and-so and so-and-so, and therefore a change was to 
be made. 

Q. And you were the one who made it? A. Yes. 

Q. Did you, Mr. Held, at any time put in the partner¬ 
ship agreement as a stipulation of your becoming a general 
partner the signature of the Meyer-Blau group was re¬ 
quired or that certain capital from the Meyer-Blau group 
would have to be deposited with the firm? 

Mr. Genovese: Objection, your Honor. The 
agreement is in evidence and it speaks for itself. 

Q. Did such a stipulation appear on any of the prior 
drafts to the one that is now in evidence? A. Stipulation 
saying what now? 

Q. Saying, first, that the signature of the members 
of the Meyer-Blau group or any member of the Meyer- 
Blau group was required or a condition to your signing 
and accepting the partnership agreement. A. I don’t 
recall any such stipulation. 
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Q. Was there any stipulation placed in the agreement 
(231) to the effect that unless the capital as reflected in 
the 19—any prior draft of this 1969 agreement which was 
supposed to be paid by the Mever-Blau group were de¬ 
posited with the firm, placed into capital, that you would 
not or any other partner would not sign this agreement? 

Mr. Genovese: Objection on the same ground, 
your Honor. 

The Court: He is talking about the draft so I 
will allow it. 

Mr. Weisberg: It is the prior draft. 

Mr. Genovese: In any event, I believe the drafts 
would be merged into the final agreement in any 
event. There is no testimony—well, I believe they 
become merged into the final document. 

The Court: But this may bear on the question 
whether it was in fact understood in any way that 
this was a condition and it may bear ultimately on 
the question that you have prevented as to whether 
any misrepresentations were made, especially when 
you are dealing with a lawyer. 

You may answer. 

A. I don’t recall any such stipulation, any written stipula¬ 
tion, in the agreement. There were certainly discussions 
about it but I don’t recall any written (232) stipulation 
in the agreement. There were certainly discussions about 
it but I don’t recall any written stipulation to that effect. 

Q. Did you know in December of 1969 how much money 
the Meyer-Blau group had contributed to the capital of 
Hertz, Warner? 

Mr. Genovese: Objection. As of what time? 

Mr. Weisberg: I said December. 
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Mr. Genovese: Under what agreement they con¬ 
tributed, under the ’68 agreement, ’69 agreement? 

Mr. Weisberg: My question is solely did he know 
whether there was money paid as a capital contribu¬ 
tion to Hertz, Warner by this Meyer-Blau group as 
of December or January, 1970. 

The Court: In other words, whether at that time 
there was capital in the firm of this group and what 
its amount was? 

Mr. Weisberg: Yes. 

The Court: You may answer, if you know. 

A. I knew they had some money in. I don’t recall the 
exact amount. I don’t know if I had discussions regard¬ 
ing the exact amount. 

Q. Didn’t you testify on direct, Mr. Held, that their 
money accounted for two or three million dollars? (233) 
Was that your testimony under direct? 

Mr. Genovese: Objection, your Honor. That’s 
the point I was making. What Mr. Held testified 
to on direct was that their money was supposed to 
make up 2.8 to 3 million under the ’69 agreement. 

The Court: Well, let’s let the record tell us 
what he said on direct. Ask him some other ques¬ 
tion. 

Q. Mr. Held, I would like to show you this agreement 
dated as of the 1st day of July, 1968, and ask you if you 
ever have seen this before. A. I don’t think I ever saw 
this one. I have seen a document which purported to be 
the agreement of July 1, 1968, but it had signatures in it 
and this one does not. 
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Q. \ou can’t tell us whether that is in fact a true copy 
of the 1968 agreement, is that correct? A. No, I cannot. 

Q. Looking at the page that shows the contributions of 
the limited partners, do you know whether or not that list 
accurately reflects the amount contributed by the Meyer- 
Blau group in or about 1968? A. I have no idea. I didn’t 
join until the latter part of ’68. 

Q. As a matter of fact, Mr. Held, didn’t you use (234) 
this agreement as the basis for drawing that agreement? 
A. Yes. 

Q. And didn’t you have occasion to work with this 
agreement quite thoroughly? A. Yes. 

Q. But you still can’t identify this as the ’68 partner¬ 
ship agreement, is that correct? A. No, because the only 
one I ever saw was a signed copy or a duplicate signed 
Xerox copy. 

Q. In the absence of such signatures you can’t identify 
it? A. I would have to read it and compare it to some¬ 
thing I don’t have in front of me, so I couldn’t say. 

Q. If I tell you that under the 1968 agreement the indi¬ 
viduals—by the vay, can you identify the Meyer-Blau 
group by individuals? A. I don’t think I could at this 
point. I w'll try. 

Mr. Weisberg: Isn’t that stipulated to? 

Mr. Genovese: Stipulation No. 37 in the pretrial 
order identifies them. 

Mr. Weisberg: I withdraw the question. 

Q. Weren’t you instructed to make certain changes 
(235) in the contribution of the Meyer-Blau group from 
what they contributed in 1968 to what they had contributed 
in 1969? A. I believe I was, yes. 
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Q. I am going to show you a list which I prepared which 
is my comparison of the 1968 contributions by the Meyer- 
Blau group and the 1969 contributions as contained in 
Plaintiff’s Exhibit 1 and ask you if this refreshes your 
recollection. A. See, I don’t know whether they actually 
ever contributed that money. I assumed they did in 1968, 
what was reflected in the 1968 partnership agreement, but 
I had no way of knowing whether that money was physi¬ 
cally delivered or not physically delivered. 

Q. Let me rephrase the question. Do you know whether 
or not they were obligated under the 1969 partnership 
agreement to make the contributions as listed on that list? 
A. On this list? 

Q. Yes. I will show you the 1968 partnership agree¬ 
ment which I have and see if this refreshes your recollec¬ 
tion. A. If this document is the 1968 partnership agree- 
ment, yes, they were obligated to make the contributions 
reflected in the agreement. 

(236) Mr. Weisberg: May I have this marked 
for identification? 

(Third-Party Defendant’s Exhibit G was marked 
for identification.) 

Mr. Weisberg: I would like to offer this in evi¬ 
dence at this time, your Honor, subject to verifica¬ 
tion that it is an accurate copy of the 1968 partner¬ 
ship agreement which was actually signed by the 
partners in 1968. 

• • • 

(238) (Third-Party Defendant’s Exhibit H was 
received in evidence.) 
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(240) Q. According to this list the 1968 contribution 
of the Meyer-Blau group was $1,722 million. Do you know 
whether or not at any time this $1,722 million was removed 
from the firm, the capital of the firm? A. First of all, I’m 
not sure of the total. You have told me the total. Assum¬ 
ing that is the total, I would have no idea if it was removed 
or not removed. 

That’s not true either. There were a number of sub 
ordinate lenders and limited partners who resigned during 
the period between June of ’69 and January-February of 
1970. As a matter of fact, until April of 1970. I don’t re¬ 
call whether they were part of this group. They may very 
well have been. In this case they would have withdrawn 
money. 

Q. You have no personal knowledge that any individual 
of the Meyer-Blau group withdrew any of their money 
that they may have contributed pursuant to that agree¬ 
ment? A. Physically withdrew it? 

Q. Yes, physically withdrew it. A. I have no knowl¬ 
edge of that. At least I (241) don’t have any recollection 
of it. 

Q. To the best of your recollection, do you know if— 
by the way, when did you leave the firm of Hertz, Warner? 
A. June 1, 1970 or May 31, 1970. 

Q. Where did you go? A. Lipkin, Gusrae & Held. 

Q. Up until June 1, 1970, did you ever receive a letter 
or any other communication from the Meyer-Blau group 
withdrawing as limited partners? A. I received several 
letters from a number of people requesting that they be 
withdrawn as limited partners. 

Q. When were these letters received? A. As I said 
before, during the period between the end of 1969 through 
April of 1970. 


r 
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Q. Can you be more specific about that! A. About the 
time! 

Q. Yes. A. Certainly until the time—up until the time 
of the end of April, 1970, when Mr. Hertz and Mr. Warner 
made the decision to cease doing business, I received 
letters. 

When it started! It could have been as (242) early as 
August, ’69, September of ’69. 

Q. Way prior to the time when you executed the part¬ 
nership agreement! A. I had received a few letters prior 
to that time, I believe, yes. 

Q. All right. A. But I believe most of those people 
had subordinated loan agreements which were expiring 
anyhow as of December 31st, if I am not mistaken. 

Q. Do you know whether or not the money reflected on 
the 1968 partnership agreement was actually left—whether 
or not it was actually left in the firm and actually used to 
pay the creditors of the firm! A. I have no idea. 

Q. Now, you stated in April of 1970 Robert Sadlier 
told you about Mr. Warner, told you about Mr. Warner 
delivery certain securities out of his account, is that cor¬ 
rect! A. I believe it was April, yes. 

Q. Were you then called into—I believe you testified 
you wrote letters concerning it and consulted Mr. Best 
about it and made other inquiries, is that correct! A. Yes. 

(243) Q. Again referring to Plaintiff’s Exhibit 1 in evi¬ 
dence, would you tell us what Mr. Warner’s capital position 
was as of December 30, 1970! A. Well, you have to under¬ 
stand something about this list. The list is a photostat of 
a typewritten page which was submitted for the purpose, 
and the only purpose to Arthur Winard, of showing who 
had signed and who had not signed. No changes were made 
in actual capital or deficit. Whether that was accurate at 
that time I really don’t recall. 


1 
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Q. In other words, you only used that list for the pur¬ 
poses of checking off who had signed as of that date? A. 
That is correct. It was expeditious for me to copy some¬ 
thing and check them off. 

Q. You don’t know whether or not that list is accurate? * 
A. That is correct, I do not. 

Q. All right. Would it be a fair statement, Mr. Held, 
that you were dissatisfied Ah the firm in December of 
1969? A. That I was dissatisfied? 

Q. \es. Didn t you testify that there were conversa¬ 
tions between you and certain of the other, say, (244) the 
newer partners or junior partners, that you had had cer¬ 
tain meetings where you requested financial statements? 
A. I don’t know if I was dissatisfied with the overall firm. 

I think T was dissatisfied with the lack of management deci¬ 
sion-making power that I had or that Paul Cohn had or did 
not have, I should say, and Charles Matthews and Bob 
Sadlier, and the letter partners, so to speak. 

Q. How old were you at this time? A. Twenty-nine, I 
think. 

Q. How old was Paul Cohn? A. I honestly don’t know. 
Twenty-six, 27, I really don’t remember. About the same 
age. 

Q. Bob Sadlier? A. Mid-30s. I don’t really know. 

Q. Did there come a time when you received any addi¬ 
tional points, partnership points, in the firm of Hertz, 
Warner? A. There was a meeting in January of 1970. I 
don’t recall the exact date, where we were advised—we had 
a meeting and at that meeting was Mr. Hertz and Mr. 
Earner, Mr. Sadlier, myself, Mr. Cohn, I think Mr. Mat¬ 
thews I don’t remember who else was there—(245) where 
we discussed what the firm was doing, the fact that they 
were going out of the retail area and selling off the 
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branches, and how it was now going to be consolidated into 
one retail operation, one retail branch and an institutional 
organization, and that we were making money and it would 
not be a good year as had originally been anticipated but 
we were making money and everybody was working there, 
but it is off as far as a number of different things. And we 
did have a discussion regarding increasing salaries, which 
was agreed to by the executive committee, and I believe 
increasing points, profit participation. 

Q. I show you this copy of a memorandum dated Janu¬ 
ary 27, 1970 and ask you if you can identify it. A. Yes, I 
can, and I remember what, and it refreshes my recollection 
completely. 

Q. Is this a true copy of a memorandum that was circu¬ 
lated on or about January 27, 1970 T A. I think so, yes. 

Mr. Weisberg: I would like to offer this in evi¬ 
dence. 

Mr. Genovese: T have no objection. 

(Third-Party Defendant’s Exhibit J was received 
in evidence.) 

(246) Mr. Weisberg: Mark this for identifica¬ 
tion. 

(Third-Party Defendant’s Exhibit K was marked 
for identification.) 

The Witness: If I can go back, I can testify 
about that meeting because I do recall the meeting. 

Q. Mr. Held, that document which you hold in front of 
you purports to give you a raise of $4000 per year effective 
as of January 1, 1970. Did you receive such a raise? A. I 
believe I did, yes. 
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Q. Was there a discussion prior to that January 27,1970 
date when you requested an additional profit per cent points 
were offered to you? A. Prior to this date, yes. 

Q. Did you accept 2 points in lieu of the 1 point which 
you were receiving previously? A. In effect, yes. 

Q. Now, Mr. Held, you testified that you and Paul Cohn 
went to see the firm of Javits & .Tavits as attorneys. Do you 
recall when that was? A. Approximately mid-February, 
1970. 

Q. Why did you seek an attorney in February of (247) 
1970? A. I had received and reviewed the November 2, 
19G9 financial questionnaire and had a discussion with, I 
think. Bob Sadlier—I think it was Bob Sadlier; I just don’t 
recall—wherein this loss had been pointed out to me of a 
million dollars, approximately, during the last six months 
of 1969 which had never been told to me. I felt that that 
was information which should have been told to me and 1 
thought I needed counsel on it. I was just too close to the 
situation to be objective about it so I went to independent 
counsel. 

Q. How often did you speak to Bob Sadlier from July 
of 1969 through February of 1970? Once a day? A. At 
least once a day. 

Q. Twice a day? A. Probably. 

Q. During that period of time did you ever ask Bob 
Sadlier for any financial information? A. I believe I did, 
yes. 

Q. And did he refuse to give it to you? A. I believe he 
said he didn’t have it. 

You are talking about other financial figures now? 

Q. Profits and losses. (248) A. Yes. 

Q. Is it a fact that financial statements went out to 
the limited partners every year to indicate to them the 
profits of the partnership and how much they would receive 
on their investment? A. I don’t know that. 
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Q. You are not aware of that? A. No. 

Q. You had nothing to do with it? A. Not that I recall. 
T was only there for nine months. I don’t know what hap¬ 
pened prior to me being there. 

Q. T am saying during the time you were there you 
never saw these financial statements that went out? A. On 
a monthly basis? 

Q. o, annual basis, as of June 30, 1909. A. The only 
annual report I saw was that November 2nd report. At 
least that’s my recollection. 

• * * 

Q. I would like to show you Third-Party Defendant’s 
Exhibit A for identification and ask you if you can identify 
this document. (249) A. It is the Hertz, Warner & Com¬ 
pany statement of financial condition as of November 2, 
1909, which I believe was mailed to customers of Hertz, 
Warner & Company. 

Q. Did you ever see that previously? A. I believe I did, 
yes. 

Q. Do you know that this is the financial statement that 
was mailed out by Hertz, Warner? A. Yes, I think so. 
But that’s not a P & L though. 

Mr. Weisberg: I would like to offer this in evi¬ 
dence. 

Mr. Genovese: No objection. 

(Third-Party Defendant’s Exhibit A was re- 
ceived in evidence.) 

• # * 

(250) Q. Mr. Held, did there come a time when you 
prepared a securities loan agreement between Peerless 
Mills and Paul Cohn? A. Yes, I believe so. 
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Q. Do you remember when it was prepared? A. Not 
exactly. Probably beginning of October of 1969. 

Q. And were you present at its execution? A. No. 

Q. Did there come a time when this document was 
returned to you? A. Yes. 

Q. And do you recall when that was? A. It was when 
the stock was given to me—well, not when the stock was 
given to me; I don’t recall whether the stock was physically 
given to me but when the corporate resolution and the stock 
powers and the documents accompanying the stock certifi¬ 
cates were given to me. Mid-October, I think, of ’69. 

Q. After you received the documents back, the (251) 
securities loan agreement and I guess a corporate resolu¬ 
tion—and you testified there were some other documents 
with it, right? A. I think there were some other docu¬ 
ments. 

Q. What did you do with the documents when you re¬ 
ceived them? A. Gave them to Charles Walsh. 

Q. He was the transfer clerk of the firm? A. Yes. 

Q. Did you at any time file these papers or submit 
these papers to the New York Stock Exchange for ap¬ 
proval? A. Wait a minute now. You ar« talking about 
which papers. 

Q. Securities loan agreement between Peerless Mills 
and Paul Cohn. A. I don’t think I gave the securities 
loan agreement to Charles Walsh. I don’t recall, but I 
think I got the securities loan agreement at that time but 
I am just not sure. If I did get it I probably would have 
sent it off to the stock exchange, I would think. 

• • • 
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(255) By Mr. Weisberg : 

Q. Mr. Held, are there any proceedings pending be- 

you and Hertz, Warner at tire present time before 
the r*e\v \ork Stock Exchange? 

The Witness: Your Honor, this is where we 
get into a little bit of a hassle with previous alleged 
information and my role as a witness and my own 
counsel. 

The Court: Are you claiming some privilege? 
The Witness: Yes. 

The Court: In telling whether there are pro¬ 
ceedings pending? 

Tne Witness: There is a proceeding pending. 
The Court: The answer is yes? 

The Witness: Yes. 

(256) The Court: Next question. 

By Mr. Weisberg : 

Q. As part of this proceeding is Hertz, Warner seeking 
o recover from you a certain share of the losses of tht 
partnership? A. Yes, they are. 

i 

Mr. Weisberg: No further questions. 

• • • 

(258) Redirect examination by Mr. Fitzgerald: 

Q. Mr. Held, going back to one point in your cross- 
examination concerning the memorandum which reflected 
he meeting with Hertz, Warner and concerned an alleged 
raise m pay to you, will you tell us the circumstances 
surrounding that meeting, please? A. Yes. Mr. Saluc 






204a 


Joel Held—By Mr. Fitzgerald—Redirect 

had been released from the partnership in the latter part 
of November or early part of December—elective the 
latter part of November, 1969, and was returned $100,000 
of his capital. He was part of the transaction by which 
a branch office was sold to Walston & Company. The 
consensus of opinion was to—when I say consensus of 
opinion, what was told to me by the executive committee— 
was that the payment of the $100,000 to Mr. Saluc, repay¬ 
ment of his capital, didn’t affect the firm and it helped 
with the transfer of that branch to Walston & Company, 
and that left a gap because Mr. Saluc had had a proper 
participation of something in the area of 16 or IS points. 

(259) If I can have that partnership agreement it would 
help. 

Q. 1969. A. The ’69 partnership agreement. 

Q. All right (handing). A. Right, he had a percentage 
of 9 points, 9 per cent profit. 

With his resignation and the others who had resigned, 
including Gilman, Krainer, Sheldon and so on, there left 
a big float of points that were not assigned. 

The New York Stock Exchange had a rule at that time 
requiring a maximum flat. I don’t remember what it was 
but we exceeded it. We had this meeting to determine 
what was to be done, just a general meeting, and that 
came up as to what was to be done with Saluc’s points, 
inasmuch as we were now probably in violation of the stock 
exchange’s rules. 

At that point a redistribution was made in conformity 
with my memo. Our salaries as salaries were increased. 

Q. Were the points of Mr. Hertz and Warner increased? 
A. No. 

Q. One final area, and before we go to it, that (260) 
memorandum to which you are referring, which has been 
marked Defendant’s Exhibit—please help me. A. J in 
evidence. 
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Q. —reflects the results of the meeting you just testi¬ 
fied to. A. Yes 

Q. Is it correct or am I correct in stating, Mr. Held, 
that you presented the 2000 shares of AT&T stock per¬ 
sonally to the AT&T transfer agent on or about September 
15, 1970 for transfer back to Hertz, Warner & Company? 
A. That’s correct. 

Q. At the time that you presented that particular stock 
certificate together with the indemnification or letter of 
correction, did you also hand to the transfer agent Plain¬ 
tiff s Exhibit 15 in evidence? A. Yes, this letter was sub¬ 
mitted—I don’t know whether submitted or mailed—with 
the stock certificate, I believe. 

Q. On or about September 15th at the time of the re¬ 
quested transfer back? A. I think so, yes. 

Mr. Fitzgerald: Thank you. 

No further questions, your Honor. 

• • • 

(262) Redirect examination by Mr. Fitzgerald : 

Q. On page 2 of Plaintiff’s Exhibit 15 in evidence you 
state, and I quote: 

“In view of the nature and complexity of the situation 
surrounding the above-mentioned 2000 shares of the stock, 
it is of the utmost urgency that our client obtain the re¬ 
quested documents as soon as possible.” 

Did you at the time of presenting the 2000 shares of 
AT&T stock to AT&T amplify on that statement in the 
letter? 

Mr. Goldstone: Objection, your Honor. He has 
just testified that he probably mailed this letter. 
Now, Mr. Fitzgerald is assuming once again that 
this (263) letter got there at the same time, leading 
the witness that way. 
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Mr. Fitzgerald: I withdraw the question re¬ 
phrase it. 

Q. At the time you presented the securities to AT&T 
for transfer did you say anything to AT&T regarding the 
nature and complexity of this situation! 

Mr. Goldstone: Objection, your Honor. The wit¬ 
ness testified already that he said nothing about 
that, that he simply stated that it was a mistake. 
Now, Mr. Fitzgerald is arguing with his witness. 

The Court: He is not arguing. Let’s hear what 
the witness says. 

Did you say anything on that score! 

The Witness: I don’t recall that I said anything. 

Q. Is that the best of your recollection! A. Yes. 

Mr. Fitzgerald: That’s all. 

(Witness excused.) 

• • • 

(264) Afternoon Session 
(2:00 p.m.) 

(In open court.) 

The Court: All right, let’s proceed, please. 

Mr. Genovese: Mr. Meyer, please. 

Arthur Meyer, called as a witness by plaintiff, being 
first duly sworn, testified as follows: 

Direct examination by Mr. Fitzgerald : 

Q. Mr. Meyer, for the record, can you tell us where 
you livet A. 44 Coconut Row, Palm Beach, Florida. 
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Q. Mr. Meyer, will you give the court a brief statement 
of your educational background, please. A. I am a college 
■graduate and a member of the New York bar and I have a 
certificate in engineering. 

Q. And upon leaving law school did you engage in the 
private practice of law? A. Yes, I did. I was associated 
with a firm. 


Q. For how long? A. Three years 
Q. And from that occupation where did you go? 
became an engineer for the General Electric (265) 

pany. I went back to engineering school when the 
started. 


A. I 
Corn- 
war 


A. From 


Q. When did you go to engineering school? 

January of 1942 through that year. 

Q. And you then took on an occupation as an engineer 
from when? A. I was working as an engineer during the 
day and going to school at night? 

Q. For how long? A. I continued to work as an en¬ 
gineer through the end of the war. 

Q. Did you ever leave the General Electric Company? 
A. Yes, sir. J 

Q. What company did you join then? A. A company 
called Englishtown Cutlery. 

Q. In what capacity, sir? A. I was hired to establish 
a war products division. 

Q. Can you place an approximate time, please? A 
Probably early in ’42, middle of ’42. 

Q. Did there come a time when you left Englishtown 
Cutlery? A. Yes. 

Q. When was that? A. 1952. 

(266) Q. And where did you go? A. I formed 
finance company. 


a 
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Q. Do you recall the name of the company? A. Yes. 
At that time it was Consumers Time Credit. 

Q. And what was the general nature of the business 
of that company? A. That business was engaged in the 
financing of consumer credit. Subsequent to that I formed 
a commercial finance company called Alben Affiliates. 

Q. When did you form Alben Affiliates, sir? A. I 
believe about 1958. 

Q. What was the nature of Alben Affiliates, sir? A. 
Capital loans. 

Q. Capital loans to what types of businesses? A. Com¬ 
mercial enterprises. 

Q. Corporate? A. Yes. 

Q. Did there come a time when Alben Affiliates was 
liquidated? A. Yes, its assets were sold to Hertz, Warner 
& Company. 

Q. Hertz, Warner & Company? A. Hertz, Warner & 
Company created a corporation (267) called Hertz, Warner 
Affiliated Corporation. 

Q. From the assets of Alben Affiliates? A. I guess 
technically the corporation acquired the assets of Alben 
Affiliates, yes. 

Q. What was the nature of the business of Hertz, 
Warner Affiliate Corporation? A. It continued the opera¬ 
tion of Alben. 

Q. Which was what? A. Capital loans. 

Q. And when, to the best of your knowledge, did Hertz, 
Warner Affiliate come into being? A. Hertz, Warner 
Affiliate. 

Q. Yes. A. I guess it was ’62. 

Q. And what, if any, was your connection with that 
company? A. I became a vice president and a director. 









209a 


Arthur Meyer—By Mr. Fitzgerald—Direct 

Q. Were you a stockholder in that company! A. Yes, 
I owned 10 per cent of the common stock of the corpora¬ 
tion. 

Q. Could you name the other stockholders in Hertz, 
Warner Affiliate, please! A. The partnership Hertz, 
Warner & Company owned 80 per cent and the other 10 
per cent was owned by my former (268) general partner 
in Alben Affiliates, Mr. Joseph Blau. 

Q. Is Mr. Blau a lawyer? A. No, he is a certified public 
accountant. 

Q. I see. Can you relate to us the circumstances w r hen 
you first made contact w’ith Mr. Hertz or Mr. Warner! 
A. I had a rather large account at Francis I. du Pont, 
handled by a Mr. Simpken, Ed Simpken, who w'as the 
registered representative handling the account, and he 
moved from du Pont to Hertz, Warner & Company and 
solicited our account. I told him that I would not move 
the account until I had an opportunity to study the com¬ 
pany and meet the principals. 

Q. And did you meet the principals! A. Yes. Mr. 
Hertz met w r ith me. 

Q. When, do you recall! A. Not exactly. 

Q. Well, was Hertz, Warner Affiliate & Company 
created at the time! A. No, that didn’t come until several 
years later. 

Q. I see. Did there come a time when you began 
having discussions w'ith either Mr. Hertz or Mr. Warner 
concerning the possibility of your becoming a limited 
(269) partner in that firm, in the firm of Hertz, Warner 
& Company? A. Yes. 

Q. When, to the best of your recollection, did that 
occur? A. I think it was ’66, maybe ’67, I’m not sure. 
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Q. And did those discussions culminate in your becom¬ 
ing a limited partner of the firm of Hertz, Warner & Com¬ 
pany? A. The first discussion I think resulted in my wife 
becoming a limited partner first. 

Q. Were there subsequent discussions concerning the 
possibility of your becoming a limited partner? A. Yes. 

Q. And did those discussions result in your taking 
on the status of a limited partner in the firm of Hertz, 
Warner & Company? A. Yes. 

Q. Could you tell me at or about what time you assumed 
that status? A. I didn’t have anything to refresh my 
recollection but I knew I was a limited partner d ""ing 
the calendar year ’68. It may have been earlier but I 
can’t find anything. 

(270) Q. Do you recall signing any articles of limited 
partnership with the firm of Hertz, Warner & Company? 
A. Yes, I’ve signed limited articles for a limited partner¬ 
ship in 1968. 

Q. And did those articles of limited partnership per¬ 
tain to the fiscal year commencing July 1, 1968, to the 
best of your recollection? A. Yes. Maybe July 1, ’67. 
I’m not really sure. Yes, it probably was for the fiscal 
year commencing July 1, ’67, which was referred to, I 
guess, as the 1968 agreement. 

Q. I am going to show you what has been marked 
Defendant’s Exhibit H in evidence and ask you whether 
or not you can state for the record that you ever saw any 
of that particular agreement. A. Yes. It looks like one 
that I signed, similar to one that I signed. 

Q. And can you recall the amount of capital contribu¬ 
tion you made to the firm at the time of assuming the 
status of limited partner? A. We had something of a 
problem in answering that question. I transferred from 
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my regular account $150,000 worth of securties. However, 
it was not clear whether my investment was $150,000 or 
100, because (271) I was paid on the basis of 100 000 
The stock exchange rules, they had what is termed a hair¬ 
cut and they only gave credit for the net value after what 
t eir rules required by way of haircut. So we were told 
the limited partners were told by Mr. Warner and Mr.’ 

ertz, that we had a choice of either putting in 100,000 
in cash or $150,000 in securities. So whether my capital 
was 100,000 or 150,000 is something that even to this day 
we have a dispute about. It’s an academic dispute at 
this point, of course. 

Q. Who are the people which you had a dis; > with 
as to the value of that account! A. Well, we hau some 

difficulties that were generated subsequent to the demise 
of the company. 

Q. You had no discussions at or about the time of 
making the contribution as to its value with Mr Hertz 
or Mr. Warner! A. Yes, I did. I’m indicating the facts, 
H e were told we could either make $100,000 in cash or 
$150,000 in securities, that they were equal. 

Xow, we were paid interest on the basis of 100,000, 
not the 150,000, and we were given the return as a limited 

partner based upon the 100,000 value as cash rather 
than the 150,000. 

(2/2) So the question is not as clear as it would seem. 
That’s why I’m giving you a long answer. 

Q. This is your understanding of it! A. Yes. 

Q. With respect to your status as a limited partner 
under the 1968 agreement which you have identified did 
you participate in the profits of Hertz, Warner & Com¬ 
pany! A. Yes. 

Q. Do you recall, without referring to the agreement, 
the amount of profits in which you participated in or were 
entitled to! A. No, I do not. 
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Q. Would the agreement refresh your recollection? A. 
Yes, it would. 

Q. Would you look at it, please. A. Yes. 

Two per cent of the profits and zero percentage of 
losses. 

Q. So in effect then it is your testimony that under 
the ’G3 agreement you would be entitled to 2 per cent of 
the proiits but you would not be responsible for any losses 
vhieh would be incurred during the fiscal year, (273) is 
thu* correct? A. That is correct. 

Q. Did you have any discussions with Mr. Blau con¬ 
cerning the 1968 agreement which has been marked De¬ 
fendant’s Exhibit H evidence? 

Mr. Weisberg: We will object to that question 
on the ground of hearsay. 

Mr. Fitzgerald: I’ll withdraw it, your Honor. 

Q. Were you present at any discussions with any mem¬ 
ber of the firm of Hertz, Warner & Company when the 
status of Mr. Blau was discussed pursuant to the terms 
of the ’68 agreement ? A. No, but my copy of the agree¬ 
ment showed that Mr. Blau had signed as a limited partner 
so I knew he was a limited partner. 

Q. I see. And you mentioned that a certain amount 
of securities in the sum of 130,000 was segregated in your 
trading account and that represented your capital con¬ 
tribution, is that correct? A. Transferred from my trad¬ 
ing account to the capital account. 

Q. Could you trade in that capital account? A. Yes, 
through a complicated device of exchange (274) dock 
from the capital account to the trading account in equal 
value and then you could sell the particular security. You 
couldn’t actually trade in the capital account per se. 
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Q. Could you explain to the court what you understand 
to be the New York Stock Exchange haircut, please? A. 

I think it is a matter of their rules and regulations, but I 
understood that they only gave credit in their relations 
for their capital rule for two-thirds of the value of the 
stock. 

Q. In other words, if securities were contributed as 
capital, then by the rules of the exchange a penalty would 
be imposed on the value of that stock, that by reducing the 
stated value of its exchange. A. For capital purposes, 
yes. 

Q. I see. To go back a moment, Mr. Meyer, concerning 
the question of valuation, at what point, to the best of your 
recollection, was this question debated between yourself 
and the partnership? A. Well, there wasn’t any real 
debate because it was just a misunderstanding. When I 
was told that the partnership treated $100,000 in cash and 
$150,000 in securities on an equal basis and they paid me 
interest (275) only on the $100,000 valuation, I assumed 
that my limitation was $100,000. 

This became a problem in the 1969 agreement because 
I wanted it clarified when I reread the agreement and saw 
that it wasn’t clarified. 

Q. Did there come a time when you engaged in dis¬ 
cussions with either Mr. Hertz or Mr. Warner concerning 
the proposed July 1, 1969 Hertz, Warner partnership 
agreement? A. Yes. 

Q. When, to the best of your recollection, did you first 
have any discussions with them? A. I would guess some 
time in May or June of ’69. 

Q. And do you recall in substance what Hertz or Mr. 
Warner said to you concerning the proposed Jul" 1, 1969 
agreement at that time? A. Yes. They asked if we w T ere 
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prepared to take a greater interest in the profit and to 
take a percentage of the loss in lieu of the previous agree¬ 
ment where we had a smaller percentage of the profit and 
no percentage of the loss. 

Q. Do you recall who made this particular proposal to 
you? (276) A. Mr. Hertz. 

Q. And when you said “we,” to whom were you re¬ 
ferring, Mr. Meyer? A. Mr. Blau and myself were present 
together with Mr. Hertz and myself, together in our offices. 
Our offices were not the offices of Hertz, Warner & Com¬ 
pany. 

Q. Where were your offices? A. The office of Hertz, 
Warner Affiliated was 200 Park Avenue, New York City, 
the Pan Am Building. 

Q. At the time of this proposal concerning your capital 
contribution and the loss ratio, was Mr. Warner also pres¬ 
ent at that conversation? A. I don’t recall him being 
there. 

Q. I see. What did you say to Mr. Hertz when he 
made this proposal to you? A. I told him that T would 
be inclined to do it if we reduced the capital in my wife’s 
account, which at that time was $330,000, down to $150,000 
so that actually I would be increasing my captial from 
150 to 300 thousand. Actually, it was having $30,000 less 
capital. But the question that I had raised earlier in my 
testimony, I wanted that clarified in the agreement, to¬ 
gether with the two other major—what I considered major 
changes in the agreement as relating to ourself. 

(277) Q. Please continue. A. This is what the conver¬ 
sation was. 

Q. Yes. A. I wanted it clearly understood that should 
the value of our securities diminish, that our liability would 
be limited to the value of our securities and not to any funds 
other than the value of the securities. 
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On the other hand, I wanted it clearly understood and 
spelled out that with regard to the general partners, their 
capital contribution would be maintained at a fixed dollar 
amount regardless of the dollar value of their securities. 
So that we could rely on the capital of the general partners 
to be available to absorb any losses. 

Q. And you expressed this sentiment to Mr. Hertz at 
this meeting in or about May or June, 1969? A. Yes. 

Q. Prior to this meeting in May or June of 1969, Mr. 
Meyer— A. I had better correct that “yes.” I think what 
I said was that there were necessary changes in the agree¬ 
ment and that I would consult with my counsel and have 
him write the form of the changes that we wanted. I don’t 
know that I actually speiled out the changes because (278) 
I was relying oti professional advice and I think I said I 
was going to consult counsel and have him write a letter 
requesting the changes. So I am not sure that the date is 
right. That discussion took place at that time with regard 
to the details of the changes. 

Q. But you did have a discussion at that time wherein 
Hertz did make that particular proposal? A. Yes. 

Q. Did you say anything specific, other than what you 
testified to, with respect to a percentage of losses or the 
assumption of percentage of losses? A. I said that if the 
capital was reduced from my wife’s account to my account 
and we limited the losses to the amount that was in the 
account or the value at any given time of the securities 
which were in the account and the olhei changes that our 
counsel would suggest in the agreement were effected, that 
we would then accept a percentage of the loss. 

Q. Prior to this conference or meeting with Mr. Hertz 
in or about May or June of 1969 had you been supplied or 
did you receive any monthly profit and loss summaries for 
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any of the months from January 1, 1969 through May of 
1969? A. Well, I would say that I did not get monthly 
(279) profit and loss statements, but we used to have execu¬ 
tive committee meetings of Hertz, Warner Affiliated Cor¬ 
poration of which Mr. Hertz was the president. After we 
reviewed our activities, we would frequently say how is our 
investment doing downtown. Ho would give us highlights 
of the figures and the activity, in some cases the figures 
which were being submitted periodically to the New York 
Stock Exchange regarding the capital rule. 

Q. And did you have any of these conversations with 
Mr. Hertz during the period January 1, 1969 through May 
of 1969? A. Yes. 

Q. And do you recall specifically how many conferences 
there were? A. Probably not more than two. 

Q. Do you recall the substance of any conversations that 
you had with Mr. Hertz at those two conferences? A. Well, 
I think th-°t the figures that he was submitting showed a 
diminution capital. So we inquired as to the reason for 
it and we were apprised that the general business of the 
partnership was going through a metamorphosis. They 
were revising the business from a retail-oriented firm to a 
wholesale-oriented (280) firm with the result that they were 
going to close all of their retail branches and that this was 
an expensive proposition that was going to reflect adversely 
on their profit and loss for the year. 

Q. Did he tell you during the period January 1, 1969 
through May 30, 1969 that the firm was incurring monthly 
losses? A. Yes. 

Q. Did he indicate the extent of those losses? A. I 
don’t think anybody really knew because there were write¬ 
offs of assets as yo closed the retail branches, but my own 
reaction, as an investor, was that this was something that 
was highly desirable. As a matter of fact, Mr. Warner was 
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commented upon in Fortune. I think there was an article 
written that he was one of the first persons to recognize the 
difficulty of operating a retail stock exchange business on 
a broad basis. I thought that it showed great management 
foresight to have started liquidating the retail offices before 
it became a general practice. 

Q. Rut at no time, so that the record is clear, did Mr. 
Hertz tell you the amount of the losses that were being 
incurred? 

Mr. Weisberg: Objection, your Honor. (281) 1 
believe he testified just to the contrary. 

The Court: Whatever he said let’s leave and I 
will sustain the objection to that leading question. 

Q. Did there come a time, Mr. Meyer, when your attor¬ 
ney drafted for you a memorandum of the suggested 
changes with respect to the proposed 1969 partnership 
agreement? A. Yes, sir. 

Q. Mr. Meyer, I show you what has been marked Plain¬ 
tiff’s Exhibit 19 for identification and ask you if you can 
identify that particular document, please. A. I am not 
sure that I ever saw this document. 1 left it to my counsel. 
We were busy running another business. T had had a 
meeting with him in which we reviewed what changes 
should be made, but I don’t believe I ever saw this docu¬ 
ment until much later, many months later. He sent this 
directly to Hertz, Warner. 

Q. When was the first time you saw it? A. I think it 
was in January of 1970. 

Q. And the document marked Plaintiff’s Exhibit 19 for 
identification, can you identify that as the same document? 
(282) A. It seems to be the document, yes, sir. 
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Mr. Fitzgerald: Your Honor, I offer Plaintiff’s 
Exhibit 19 for identification in evidence. 

Mr. Weisberg: No objection, your Honor, sub¬ 
ject to connection. 

(Plaintiff’s Exhibit 19 is received in evidence.) 

Q. Mr. Meyer, can you relate to the court what Mr. 
Hertz and Mr. Warner’s reaction, if any, were to your 
proposals concerning the suggested revisions of the 1969 
partnership agreement? A. I had the impression that 
basically he approved them but needed to get his counsel 
to review them and get them transcribed into form for 
execution. 

Q. When you say “he” to whom are you referring? 
A. Mr. Hertz. 

Q. And did Mr. Hertz ever tell you that he would agree 
on behalf of the partnership to accept your particular pro¬ 
posals? A. I don’t think so, but he did say that he was 
having it reviewed. 

Q. Well, did Mr. Hertz ever take any affirmative action 
on the particular proposal? (283) A. No. 

Q. And he never communicated his acceptance of those 
proposals to you? A. Neither acceptance nor rejection. 

I might say, however, that with regard to the capital 
account we had agreed that my wife’s capital account was 
going to be reduced, and I called Mr. Held when I got the 
papers in November to indicate to him that the amount was 
in error. He said he would correct it. We never got 
another draft. 

Q. You then have testified that you did receive a copy 
of the proposed 1969 partnership agreement in the mail, is 
that correct? A. I didn’t say in the mail and I am not sure 
how I got it but I had it. 








219a 


Arthur Meyer—By Mr. Fitzgerald-Direct 

Y °" haVe and see a c °Py of the proposed agree¬ 
ment, is that correct? A. Yes. 

Q. I show you what has been marked Plaintiff’s Exhibit 
lm evidence and ask you if this is a copy of the proposed 
agreement which you say yon had. A. Yes This 
looks like what was submitted to me. 

2 ° I ' cmember for the first time when Plaintiffs 
(284) Exhibit 1 in evidence was submitted to you? A I 
Had the impression it was November. 

Q- Do you remember by whom it was submitted to you? 
A. No, sir. J 

Q. Prior to November and subsequent to your conver- 
sn ion with Mr Hertz in or about May or June, 1969 did 
u hatei any further discussion concerning the proposed 
mis and conditions of the July 1, 1969 partnership agree- 
nent! A. He told mo that they were late in preparing the 
modification and that it would come as soon as he had it. 

And nothing happened between that discussion and Novem- 
ber when T got this draft. 

Q. Could you tell us what modification you are refer- 

Sfied ^ ,h ”‘ " “-<>« I have 

e xpressed in the memorandum which has been 
< i fee as amtiff’s Exhibit 19 in evidence? A That I 
am not q m te sure of because I think that that memorandum 

November.' 116 1 “ W -eived in 

Q. Well then, the modifications which you (285) have 
already testified to concerning capital accounts, valuation? 

‘ • And the changes that we had talked about generally 

A. Yes. SSUmptl ° n ° f l0SSes also was deluded in that? 
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Q. Do you recall any further conversations with Mr. 
Hertz during the period June 1, 1969 and approximately 
November 15, 1969, regarding the assumption of loss by 
you under the proposed 1969 agreement! A. Weil, we 
were getting impatient that we weren’t getting the docu¬ 
mentation. 

Q. Did you have any discussions with him, though, with 
Mr. Hertz! A. Not that I can remember, other than when 
were we going to get them. 

Q. You made a proposal to Mr. Hertz in or about May 
or June of 1969? A. I didn’t make a proposal. He made 
a proposal to me. 

Q. You counterproposed certain conditions, is that cor¬ 
rect? A. No. We had a discussion. 

(286) Q. T see. And at that time you related to him 
what you wanted to see in the ’69 agreement? A. Just 
very generally. As I said, I told him that I would have 
our counsel work out with their counsel to provide for the 
agreement to be in accordance with what would be ac¬ 
ceptable to my counsel and myself. 

Q. And what happened when you received a copy of the 
agreement in or about November of 1969, what did you 
do next? A. I called Mr. Held and said that there were 
errors in the agreement that did not reflect what we had 
talked about, and that I was sending it over to my counsel 
who would then make an analysis, and I think that letter 
came as a result of that. 

Q. The memorandum which has been marked as Plain¬ 
tiff’s Exhibit 19 in evidence? A. Yes. 

Q. Did you tell Mr. Held anything else in or about No¬ 
vember of ’69? A. No. 

Q. Do you recall what specific areas you discussed with 
Mr. Held in this telephone conversation? A. The most 
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specific one is that he had the capital for my wife with a 
figure that was all wrong. (287) He said that’s an error 
he would correct immediately. I said all the other clauses 
we were supposed to have in this agreement haven’t been 
incorporated in the agreement. He said he was getting to 
that. 

Q. Did you have any discussions with Mr. Hertz or 
Mr. Warner subsequent to November, middle of November, 
1969, after the conversation with Mr. Held concerning the 
proposed 1969 partnership agreement! A. I had a discus¬ 
sion with Mr. Hertz in December, when I was about ready 
to go to Switzerland for my Christmas vacation. 

Q. That was the next one, to your best recollection! 
A. Yes. 

Q. Could you relate to me the substance of what Mr. 
Hertz said to you! A. He asked me why he hadn’t re¬ 
ceived the executed copy from my family and myself, and 
I indicated that when I get back in January hopefully the 
revised documentation would be available. 

Q. Could you explain to me what you mean by “revised 
documentation’’! A. Well,-I meant that the agreement 
would be revised in accordance with the letter that Mr. 
D’Atrie (288) of Feldesman & D’Atrie had written. 

Q. Plaintiff’s Exhibit 19 in evidence! A. Yes. 

Q. And what did Mr. Hertz say to you at that time! 
A. That he was working on it. 

Q. And up until this point had you signed the pro¬ 
posed 1969 partnership agreement! A. I have never 
signed that agreement. 

Q. When was the next time you had any communica¬ 
tion with Mr. Hertz or Mr. Warner or anyone from Hertz 
Warner concerning the proposed July 1, 1969 partnership 
agreement! A. I would say some time in January when 
I got back from my vacation. 
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Q. And with whom did you have the communication 1 
A. Mr. Hertz. 

Q. Discussion, meeting. A. I don’t recall it being a 
meeting, but it may have been. But I do know that there 
was supposed to be a meeting with Mr. Hertz and Justin 
D’ A trie. Whether that happened or not I’m not sure. But 
I had suggested the best thing for him to do was to have 
his counsel meet with my counsel and get it straightened 
out. 

(289) Q. Did you talk to Mr. Hertz in January, 1970 
concerning the proposed ’69 agreement? A. Yes, to the 
extent I have just indicated. 

Q. You inquired as to whether there had been a meet¬ 
ing with your counsel? A. Yes. 

Q. And what did Mr. Hertz, say? A. I really do not 
remember. I mean I just— 

Q. Did you inquire of Mr. Hertz as to the status of 
your proposals for the 1969 agreement at that conference 
in January, 1970? A. I can only say that I had the im¬ 
pression through January and through February that he 
was still working on it. 

Q. I see. But prior to or up until this time period that 
we are talking about, Mr. Hertz or Mr. Warner or no one 
on behalf of Hertz, Warner & Company communicated 
their assent to you to your proposals? A. Well, their indi¬ 
cation that they were wmrking on them gave me the indica¬ 
tion or the assumption that they were assenting. 

Q. They never told you that they would accept it, 
though, up until this point, did they? A. I got the impres¬ 
sion we had an agreement in (290) principle, but I can’t 
say beyond the agreement in principle that all the details 
w’ere resolved. 

Q. What was your agreement in principle? A. What 
I have previously testified to. Basically that the capital 
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would be treated in accordance with my requests and that 
their capital would be treated in accordance with my re¬ 
quests. 

Q. Then did you ever see a proposed partnership 
agreement which incorporated all of your particular pro¬ 
posals into it for your signature! A. I didn’t, but at that 
point, as I said, when I left for Europe I turned the thing 
over to Mr. D’Atrie and asked him to please get it in shape 
if he could. 

Now, I don’t know whether he ever received any coun¬ 
terdocuments or not. 

Q. Did there come a time after January, 1970 when you 
were asked again to sign the proposed 1970 partnership 
agreement—’69 partnership agreement! A. I think the 
thing just started to drift about that point. About March 
I indicated that in view of the fact that we had not gotten 
it, I wrote a letter saying I would like to withdraw as a 
partner. 

Q. Mr. Meyer, you testified to advising the firm of your 
withdrawal as a limited partner. I show (291) you what 
has been previously marked as Plaintiff’s Exhibits 22 for 
identification, 23 for identification and 24 for identifica¬ 
tion, and ask you if you can identify those particular ex¬ 
hibits! A. Yes. I think there are a few more. 

Q. You recognize these particular letters! A. Yes. 

Q. And did you write them! A. I didn’t write them. 

Q. But did you see them at or about the time of March 
25, 1970! A. I signed that one and my wife signed that. 

I recognize her signature, but who wrote them, I presume 
our counsel wrote them. 

Mr. Fitzgerald: I offer into evidence Exhibits 
22, 23 and 24 for identification. 

Mr. Weisberg: I would like to have a voir dire 
on these documents. 
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Voir Dire examination by Mr. Weisberg: 

Q. Did you ever receive back the duplicate copy as indi¬ 
cated on the letter, to the best of your knowledge? A. My 
recollection is that my wife and I signed those letters and 
left them with our attorney. What (292) happened after 
that I’m n( sure. 

Mr. Weisberg: No objection, your Honor. 

(Plaintiff’s Exhibits 22, 23, 24 were received in 
evidence.) 

Direct examination by Mr. Fitzgerald (Continued): 

Q. Mr. Meyer, do you recall writing a letter to Mr. 
Hertz in or about July of 1970 concerning your status 
under the proposed 1969 partnership agreement? A. You 
will have to refresh my recollection. 

Q. I show you what has been marked Plaintiff’s Ex¬ 
hibit 25 for identification and ask you whether you can 
identify that letter. A. This w r as prepared by my coun¬ 
sel. It was retyped on my stationery. 

Q. Did you sign it? A. Yes, sir. 

Mr. Fitzgerald: 1 offer in evidence Plaintiff’s 
Exhibit 25 for identification. 

Mr. Weisberg: No objection. 

(Plaintiff’s Exhibit 25 was received in evidence.) 

Q. Mr. Meyer, did there come a time when you con¬ 
cluded that the ’69 agreement was not going to be (293) 
modified pursuant to your proposals? A. I came to that 
conclusion right at the end of March that we just weren’t 
getting anywhere, so I had better get out. 
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Q. And— A. March, ’70. 

Q. And did there come a time when you discovered 
that Hertz, Warner & Company had suffered financial re¬ 
versals in its operations commencing in January of 1969T 

Mr. Lipkin: I object to the form of the ques¬ 
tion, your Honor, as being too vague and not calling 
for a specific time and for a specific—what kind of 
reversals are meant, short-term reversals, long-term 
reversals, capital reversals, or what? 

The Court: I will allow it. Then it can be spelled 
out one way or another. 

You may answer. 

Mr. Fitzgerald: Read back the question. 

A. Read back the question, because I think you said Janu¬ 
ary, ’69. Did you? 

Q. Yes. A. Is that what you want? 

Q. That’s correct. 

(294) (Question read.) 

A. I have previously testified that during the period from 
January through May of ’69 1 was aware that the com¬ 
pany was losing money in the liquidation of its retail 
operation. 

Q. Did there come a time when you learned that the 
firm had lost over $1 million during the period January 
1, 1969 through June 30, 1969? A. The way you phrase 
that question you are making an assumption that it is 
true. I don’t think anybody in the world can tell you 
that’s true or not. 

• • • 

(295) (Pause.) 

Mr. Fitzgerald: I have no further questions, 
your Honor. 
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Cross-examination by Mr. Weisherg: 

Q. Mr. Meyer, can you tell the court whether or not 
you made any inquiry as to the firm of Hertz, Warner 
prior to investing money in the firm as a limited partner? 
A. Well, I made original inquiry into the company before 
I transferred my account there, and it was at least two 
years after I transferred my account before I became a 
limited partner, at which time I did receive three-year 
certified fiscal figures, made an analysis, (296) bearing in 
mind that my expertise in business was a finance man and 
theoretically a good credit man until this incident, and 
I did make an attempt to ascertain whether or not this 
was an investment that I could appropriately make. 

Q. What records, financial records, did you request 
of Hertz, Warner and which ones did you receive during 
this period when you were doing your investigation! A. 
I had three-year consecutive fiscal figures. 

Q. Was that balance sheets and profit and loss state¬ 
ments? A. T would have to say I think so. I do know I had 
the balance sheets. Whether I had P & Ls at this point I’m 
not quite sure. I was quite capable of taking a balance 
sheet and making my own computations of profit and 
loss. 

Q. Hid there ever come a time when Mr. Hertz or 
Mr. Warner denied any of your requests for financial 
information concerning the company? A. No. 

Q. Would it be a fair characterization that your nego¬ 
tiations with Mr. Hertz concerning the 1969 partnership 
agreement were on-going in that they commenced in or 
about June of 1969 and continued through March or— 
(297) let’s say March of 1970? A. They were on-going 
until I finally came to the conclusion that enough time 
had elapsed and I ought to terminate. 


\ 
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Q. At no time between June of 1969 and March of 
1970 did either party, to the best of your recollection, take 
an absolute, flat position, either “Yes, I’m signing it,” 
or, “No, I will not agree to certain terms”; did that 
occur during that period, to the best of your knowledge! 
A. I would say it was an on-going negotiation. 

Q. Now, up until March of 1970, from the period of 
June, 1969 up to and including March of 1970, did you 
ever say to anyone at Hertz, Warner, “No, I will not 
sign the 1969”—I’m sorry—“No, I will not sign a partner¬ 
ship agreement for the fiscal year beginning July 1, 1969”! 
A. I have already testified as to what my position was. 

Q. Do you know approximately how much capital the 
Meyer-Blau group invested in Hertz, Warner in 1968! 
A. First of all, this Meyer-Blau group designation is not 
one that is definitive as far as I’m concerned. I don’t 
know what you mean by the Meyer-Blau group. 

Q. There were seven individuals who for the purposes 
of the litigation were designated as the Meyer-Blau (298) 
group. A. I heard that today for the first time. What do 
you consider the Meyer-Blau group! 

Q. For the purposes of the litigation, Joseph Blau, 
Diane Fisher, Philip Fisher, Sydelle Meyer, Marjorie 
Alfus, Lawremv Blau, your wife as trustee of the Wendy 
Alfus trust and as trustee of the Mitchell Alfus trust, 
and yourself was termed in this litigation the Meyer Blau 
group. A. Well, as to that group, I spoke for everybody 
that were all related to me, either father-in-law, mother- 
in-law, '.ister-in-law or nephew-in-law, except Joseph Blau 
and his son, «nd Joseph Blau was quite capable of speak¬ 
ing for himself. So he did not speak for me and I didn’t 
speak for him. 

Q. All I wanted to know is do you know approximately 
how much was invested, how much capital was invested, 
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by these individuals into Hertz, Warner in 1968 or was 
in capital in 1968. A. I guess the ’68 agreement speaks 
for itself. 

Q. So, in other words, the amount listed on the ’68 
agreement, to the best of your knowledge, reflects the 
amount of money tha' was contributed by these individuals 
or securities, cash or securities? (299) A. Let’s get that 
clear because, again, it was all in securities, and at the 
time I assumed that the value of the capital was the amount 
in which the partnership was paying interest, which was 
the 33 per cent less capital than is reflected. 

Q. Did there come a time— A. Incidentally, to finish 
my statement, the securities representing the amounts 
shown were deposited. 

Q. Did there come a time when this capital was with¬ 
drawn from Hertz, Warner & Company? A. To the best 
of my recollection every dollar was lost. 

Q. When you say lost you mean it was sold out as 
part of the liquidation? A. I meant that we didn’t get 
back one cent. 

Q. Did there come a time when you made any additional 
contributions to capital in addition to this amount? A. 
Yes. 

Q. And when was that? A. I guess in 1970. It might 
have been ’71, I’m not sure. 

Q. Do you know how much you contributed? A. I know 
how much I contributed. 

(300) Q. How much did you contribute? A. 75,000. 

Q. Do you know how much Mr. Joseph Blau contrib¬ 
uted? A. Yes, $75,000. 

Q. And was there a loan made at this time? A. Yes, 
there was. 

Q. And who made that loan? A. A partnership created 
by Mr. Blau and myself called M & B. 
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Q. And how much was the amount of this loan! A. 

$ 100 , 000 . 

Q. Did you ever get any of that money back? A. Yes, 
I got back 50,000 of the $100,000 loan. We settled for 
that, waived the balance. 

Q. Now, there is in evidence Exhibits 22, 23 and 24, 
which is a letter dated March 25, 1970. 

I show you these letters and ask you whether or not 
to your knowledge these letters were ever received by 
Hertz, Warner & Company. A. No. I testified I signed 
this, and this is my wife’s signature, but I have no knowl¬ 
edge other than that. We left it with our counsel. 

Mr. Weisberg: No further questions, your 
Honor. 

(301) The Court: Anything else from Mr. 
Meyer. 

Mr. Fitzgerald: Redirect, your Honor. 

Mr. Wagner: No cross your Honor. 

Redirect examination by Mr. Fitzgerald : 

Q. Could you explain to the court, Mr. Meyer, the 
facts and circumstances surrounding your contribution of 
additional capital in 1970, please? A. My counsel recom¬ 
mended that we eliminate a suit for a very significant 
amount of money brought by Arthur Liman’s firm, Rif kind, 
Garrison, et cetera, against Mr. Blau and myself, alleging 
that even though we never signed the ’69 agreement, we 
had signed, and there was some diminution in values in our 
account and my wife’s account, and we felt that it was 
better to pay and get a release and to go on and try to 
make the money back in my regular business. So we 
just treated it as an additional capital account but it 
was in settlement of the whole mess. 
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Q. But did you receive anything in return for that 
capital other than the release? A. I received a general 
release. 

Q. How much was the capital contribution on your 
behalf? A. $75,000. 

(302) Q. Was that made in conjunction with the pur¬ 
chase of the assets of Hertz, Warner Affiliate by your new 
company? A. I would say it was made at or about the 
same time. I don’t know if you could say it was made 
in conjunction with. 

Q. What is M & B Company? A. A partnership con¬ 
sisting of Mr. Blau and myself as general partners, and 
our children as limited partners. 

Q. Did M & B Company acquire the assets of Hertz, 
Warner Affiliate? A. Yes, we did. 

Q. Did that M & B Company acquire those assets at 
or about the time you made the additional contribution 
of $75,000? A. Yes, we did. It was at or about the same 
time. 

Q. On your cross-examination, Mr. Meyer, you had 
some problems with the designation' of the Meyer-Blau 
group. I just wanted to refresh your recollection and 
show you again Plaintiff’s Exhibit 25 in evidence and I 
want to ask you to read, if you would, into the record 
the first paragraph of that particular letter. 

• • • 

(303) Q. Does that refresh your recollection as to a 
designation of the Meyer-Blau group at the time that 
letter was written? A. Yes, it does. 

Q. So that it had been used prior to the litigation, is 
that correct? A. Yes. I see it was used by me. 

Mr. Fitzger 1: No further questions. 

• • • 
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(327) Irving Hertz, called as a witness by third-party 
defendant, being first duly sworn, testified as follows: 

Direct examination by Mr. Lipkin : 

Q. Mr. Hertz, where do you reside? A. 985 Fifth 
Avenue, New York City. 

Q. Have you been in the securities business for a num¬ 
ber of years? A. Since December 15, 1960. 

Q. And what was the significance of December 15, 1960 ? 
A. I purchased a seat on December 15, 1960. 

Q. A seat on the New York Stock Exchange? A. Yes. 

Q. And did you work for a brokerage house at that 
time? A. No. I started with a brokerage firm on January 
1, 1961, a newly formed firm called Lieberbaum & Company. 

Q. For how long were you with Lieberbaum? A. Until 
August of 1963. 

(328) Q. In August of 1963 you formed Hertz, Neumark 
& Warner? A. No, I formed Hertz, Neumark & Warner 
on October 8, 1963. 

Q. Fill in those four months. A. The four months 
was the formation or the start of Hertz, Neumark & 
Warner, but the approval date of the New York Stock 
Exchange came on August 8, ’63. 

Q. During the period which you were forming Hertz, 
Neumark & \\arner, whose participation did you have? 
In other words, who founded the company with you? A. 
There were several partners. Myself, Henry Warner, 
Mr. Morton Boerer, Norman Carney, Ronald Neumark, 
and I believe Paul Cohn but I don’t know if he came in 
on the exact date. 

Q. How did Paul Cohn become a founding partner? 
A. Paul Cohn worked as, I believe, a registered repre- 
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sentative at Lieberbaum & Company during the time I 
was at Lieberbaum & Company and left there to go to a 
firm by the name of J. Williston, Beanie as a registered 
rep while I was at Lieberbaum & Company. 

Upon the formation of Hertz, Neumark & Warner 
Ronald Xeumark, who was a partner of both firms, con¬ 
tacted Paul Cohn to discuss his association with us in 
(329) the new firm of Hertz, Xeumark & Warner. 

Q. How much capital did you have in Hertz, Xeumark 
& Warner? A. At the outset I would estimate between 
five and six hundred thousand dollars. 

Q. Is that for the total company? A. Total company. 

Q. Of that five or six hundred thousand dollars, how 
much was yours? A. I believe 215,000. 

Q. Represented by your seat? A. Represented by my 
seat at the time. 

Q. How much did Paul Cohn put in as a capital con¬ 
tribution? A. 1 don’t recall. I heard his testimony and 
I presume he was correct at that time of $15,000. 

Q. \ou then continued in business as Hertz, Xeumark 
& Warner? A. Yes. 

Q. What was Paul Cohn’s capacity with Hertz, Xeu¬ 
mark & Warner? A. Primarily a producer, a registered 
rep with a partnership participation. 

Q. Do you recall what his participation was? (330) 
A. Again the record speaks for itself. He said it was 5 
per cent. I’ll accept it but it was somewhere between 
3 and 5 per cent. 

Q. Did you get to know Paul Cohn personally? A. 
Yes, I knew him quite well. From the Lieberbaum days 
through Hertz, Xeumark & Warner, quite well. 

Q. Did you ever see him socially? A. On some oc¬ 
casions, yes. 
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Q. Did you know his family? A. I knew his father 
quite well. I knew his mother too, yes. 

Q. His father’s name is what? A. Herman Cohn. 

, „ uring the P eriod between 1963 and 1965, the time 
T.^ch P * ul C °bn testifies he terminated his partnership, 
did you have an opportunity to observe Paul Cohn in his 

stan? 188 m NeUmark & Warner ? A. Yes, con- 

Q. And did it appear to you that he was familiar with 
the brokerage operation? A. Well, he was quite young, 
e learned a great deal during his regime with us as an 

^ l0 ^r tnCr ’ and Partner again - In the ear] y stages 
ot his (331) association with us there was a big difference 

etween his intellect as relating to the security business, 
as it started some time in ’35 and ’66. He was a salesman 
m 63 and ’64 and ’65, and I would say he really started 
coming to maturity in the ’65, ’66 and ’67 area 

Q. What happened in ;%5 with regard to his partner- 
S ip m Hertz, Neumark & Warner? A. Paul Cohn at that 
ime was a very emotional yonng fellow and couldn’t seem 
to function properly with an ownership— 

Mr. Genovese: I object, your Honor. He asked 
what happened and he is giving his reactions to Mr. 
Cohn’s mental mechanics at the time. 

The Court: I will allow it. 

Go ahead. 

A. Paul Cohn came in to see me and decided-he told n,e 
he decided that he would like to resign from the partner¬ 
ship of Hertz, Neumark & Warner and that he would feel 

more comfortable just operating as a registered repre- 
sentative. 
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I asked him at that time, “Paul, do you really under¬ 
stand what you are doing? Because it’s a shame to give up 
your allied membership.” At that time allied member¬ 
ships of the New York Stock Exchange were (332) quite 
valued and respected in the industry. 

He said, “I realize that, but unfortunately I just don’t 
seem to be able to function with what I have here.” 

His father called me, Herman Cohn. He was fairly 
distraught— 

Q. Don’t tell me what Herman Cohn said. What did 
you say to his father? A. I suggested to his father that 
he really should think it over and there is nothing really 
wrong that’s going on and I don’t quite understand Paul’s 
attitude. Not that I needed him as an allied member, but 
he did start with us and the firm was doing quite well. 

Q. The firm was profitable? A. Yes, we were always 
profitable. 

Herman said to me—or if I can’t relate this— 

Q. Don’t say what Herman Cohn said to you. A. The 
essence of the conversation was that I was unhappy that 
he was doing this but if he was, I’ll leave the door open 
and let’s see what happens. 

He resigned and he got his money back plus an accrued 
profits he might have had in the percentages (333) of the 
firm. 

Q. He then continued to work at Hertz, Warner & Com¬ 
pany. A. Yes. 

Q. When did Hertz, Neumark & Warner become Hertz, 
Warner & Company? A. I would say it was the latter part 
of ’68 but I’m not sure. 

Q. Was there any difference, let’s say, when you 
changed the name of the firm, in substance as to each year, 
amending it each year, the articles of partnership? A. No. 
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The partner Ronald Neumark, who was the founding part¬ 
ner, decided he wanted to leave and we didn’t want to 
carry his name so we just made the change in the name. 

^ Q. Can you then state that the entity that became Hertz, 
Warner was the same one from 1963 forward? A. I would 
say it was identical. 

Q. During the years following Paul Cohn’s termina¬ 
tion as a partner you say he continued to work as a regis¬ 
tered representative? A. Yes. 

Q. Did he during that period have given to him greater 
responsibility in the firm? (334) A. As the years pro¬ 
gressed, yes, and Paul had worked directly with Henry 
Warner in many areas concerning the sales effort of our 
business. He had greater ability in concept of the broker¬ 
age business as the years went on, and he had access and 
ho utilized this access to our back office operations. He 
was quite astute in that area as well. He became a very 
important employee of our firm. 

Q. Would you say that he became an executive during 
that period? A. I would say he took on the class of a 
junior executive, yes. 

Q. Did you seek his advice? A. Well, we talked many 
times and he would keep me apprised of many things that 
he saw in the firm that we discussed, whether it was back 
office or ideas in relationship to syndications and a variety 
of things. We were all in the same office together, Henry, 
myself, all the main people of our firm were under the 
same roof and we were all within two seconds of one 
another, so we had close proximity to each other and we 
were constantly talking to one another. We had a very 
viable firm. 

Q. Would you say that you spoke to Paul Cohn on a 
daily basis? (335) A. Constantly. When I say constantly 
we always took to one another. On a daily basis, yes. 
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Q. Did you go out to lunch with each other on occa¬ 
sions? A. On occasions we had dinner together, cocktails 
together. 

Q. Had he ever been to your house? A. I believe he 

was, yes. 

Q. Had you ever discussed matters with Paul Cohn— 
other than the partnership? A. Paul— 

Q. I am talking personal matters. A. Yes. Paul Cohn 
apparently looked at me somewhat as his second father 
and related to me most of his personal problems that he 
had during the time that I knew him. We discussed this 
at great length, and a lot of the conversations related to 
his personal problems, which I believe I was able to help 
him with. 

Q. Let’s come into the period of 1968 going into 1969. 
Did the question of Paul Cohn becoming a partner again 
come to your attention? A. Yes, it did. 

Q. How did it come to your attention? A. I believe, if 
I can recall, since the (336) relationship between Paul 
Cohn and Henry—because Henry, Henry Warner, was in 
charge of all sales, retail and syndications, and trading 
activity—that there were conversations relating to Paul’s 
becoming a partner again with Henry. Henry brought it 
to the attention of the executive committee, and at that 
time there were four of us, and our executive committee, 
whenever it occurred—and I don’t know exactly the time— 
we said, “Henry, use your own judgment. If you feel he 
is prepared for it and ready to accept it, then it’s fine.” 

Q. Just to digress for a second, your office, was it easy 
access to everyone or did people have to go through a 
secretary to get to see you? A. No, I had no secretary. 
We had three offices, which consisted of Mr. Warner, Henry 
Warner, Norman Carney and myself, which overlooked 
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our order room activities. Mr. Saluc’s office was out in 
the board room, Paul Cohn’s office was in the board room. 
The board room was within 50 feet of our offices. 

Q. It was the general practice for them to go in and 
out of your offices to speak to you? A. Yes, we had that 
kind of operation. 

Q. There is a time that the question of his becoming a 
partner again came up. Did Paul Cohn (337) ever ask you 
for financial information about the firm? A. Yes, on many 
occasions. 

Q. What did he ask you ? And fix a time if you can. A. 
Well, Paul Cohn—Paul Cohn came and said—He asked 
me do I have any statements which I always kept in my 
desk. He took them home on many occasions, brought them 
back the next day. What he did with them I don’t know, 
but when he brought them back we never discussed, be¬ 
cause I don’t know if he knew the questions to ask, but 
he did take them home with him. 

Q. What did these financial statements consist of? A. 
Profit and loss and our balance sheet. 

Q. At what junctures, what intervals? A. Depending 
upon when I had me last one. 

Q. Where were these statements kept? A. I kept them 
in my drawer in my office. 

Q. Which drawer? A. My desk drawer. 

Q. Top? Bottom? A. It wasn’t a desk drawer. I had 
a desk without a drawer and I had a little cabinet. 

Q. A credenza? (338) A. I don’t know about a cre- 
denza. I had a series of drawers. Everybody knew where 
they were. They were never locked. 

Q. The drawer was not locked? A. No. 

Q. Was the information in that drawer available to 
anybody who came into your office? A. Yes. 
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Q. On any occasion do you recall anybody coining into 
your office, opening the drawer and taking the informa¬ 
tion? A. Normally they would ask me. 

Q. And what was your answer? A. I always gave it to 
them. There was nothing to hide. 

Q. But it was the general knowledge in the firm that 
the finances were kept in that drawer? A. Yes. Norman 
Carney had another set, Saluc had another set. I believe 
Henry on most occasions had another set because we usual¬ 
ly made distributions to the executive committee. 

Q. These are the gentlemen that comprised the execu¬ 
tive committee? A. Yes. 

(339) Q. As you know in your experience on the Street, 
are most firms, member firms, run by executive commit¬ 
tees? A. T believe so, yes. In fact, the exchange required 
that there is a small group to at least run the firm. 

Q. Can you give us the reason for that requirement? 
A. Well, I know in our case, because of the newness of our 
firm, the exchange at the time that we were organized not 
only suggested, but their suggestion was well founded, that 
this would not be a one-man firm. Therefore, an executive 
committee started out from the outset of our firm. I think 
there were six people on the executive committee at that 
time and two had left so it became four. 

Q. The financials that you referred to that were in that 
cabinet drawer, who were they prepared by? A. In the 
first several—we were in business approximately six and 
a half years. I think the first five years they were prepared 
on a monthly basis by our outside auditors, Merskev & 
Company. They used to come in every month and prepare 
a financial statement, prepared our certified statements, 
prepared our quarterly (340) statements, if necessary. 
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After that we had set up internal controls which our 
controller, along with the manager of the back office, pre¬ 
pared them. The controller and our manager in charge 
of operations would prepare them for us each month. 

Q. When you say approximately five years, can you be 
more specific? When did the practice cease? A. The prac¬ 
tice never ceased. The practice of preparing financials never 
ceased. 

Q* ^ 10n you cease having it done outside? A 
When it became too costly and we found we had the same' 
capability internally to do the same job. 

Q. Can yon fix a date on that? A. I would say we did 
it for the last two years of our operation. So we were in 
ln. S „,e SS up until May of 1970. I would say some time in 

k *\e had our own internal operations prepare the state¬ 
ment. 


Q. Did you still have Merskey & Company as vour out¬ 
side auditors? A. Yes. 

Q. They did prepare those statements? A. Yes. 

V° U know of an Y stoftk exchange requirements 
a v ° r / I ing financial information by member firms? 
A. Yes. Particularly during the era of the problems of 
paper work, the crunch came around in ’68, the exchange 

. eman< J e ? our financial status on a monthly basis relating 
to capital, profits and everything relating to our business, 
y. Just your company? A. The entire industry 
Q. In other words, is it fair to say that financials were 
constantly being prepared in Hertz, Warner & Company? 
A. On a monthly basis, yes. Certain capital reports. I 
bel.eve they also went to the Securities & Exchange Com¬ 
mission as well as the New York Stock Exchange. 

Q. What relationship did Robert Sadlier have with the 
preparation of financial information? A. He prepared 
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Q. lie was the person in house who was responsible for 
the preparation of them? A. Of all financial statements. 

Q. Now, you said that Paul Colin did avail himself of 
these financial statements? A. Yes, he did on many occa¬ 
sions. I don’t know (342) what he did with them but he 
did avail himself of them. 

Q. Can you give me specific times when he did take 
them? A. Well, he did not take them during the time when 
he was an employee. He took them during the time when 
he knew he was admitted as a general partner. 

Q. When would that be? A. Some time between July, 
’09 through October, November of ’69. 

0. He never asked you for them? A. At the beginning 
when he was a partner they were always available too. 

Q. During the time he wanted to become a partner or 
the question of his becoming a partner was in force, did he 
ever ask you for them? A. Not to my knowledge. 

Q. Did you ever meet Mr. and Mrs. Fine, Paul Cohn’s 
in-laws? A. Yes, once. 

Q. Where was that? A. At Paul Cohn’s wedding at the 
Plaza Hotel. 

Q. Did you have any conversation with them? A. Just 
to say hello and “Thank you for inviting me to the wed¬ 
ding.” 

(343) Q. Did you discuss the business of Hertz, Warner 
at all? A. No, I never did with them. 

Q. Did you ever after that time ever see them? A. No. 

Q. Did you ever have any occasion to speak to them? 
A. No. 

Q. Did you ever write to them. A. No. 

Q. Did you nave any communication of any form what¬ 
soever with them? A. No. 

Q. Now, with regard to the Meyer-Blau group, did there 
ever come a time that Arthur Meyer—I am talking about 
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from the spring of 1969 through 1970, we will say to March 
of 1970—did Arthur Meyer or Joseph Blau or anyone in 
that group ever tell you that they would not sign the pro¬ 
posed ’69 partnership agreement! A. Not to my knowl¬ 
edge. 

Q. Did you have negotiations w r ith the Meyer-Blau 
group during that period of time! A. We had discussions 
concerning the new agreement of 1969, yes. 

(344) Q. Did you sign the partnership agreement, the 
’69 partnership agreement! A. Yes, I did. 

Q. Did you ever make any false representations of fact 
to Paul Cohn for the purpose of inducing Peerless to put 
money into Hertz, Warner! 

Mr. Genovese: Objection, your Honor. I have 
been letting the leading questions go hut I think this 
goes a little too far. I object. 

Mr. Lipkin: I don’t see how that’s leading at all, 
your Honor. 

The Court: Well, I’ll allow it. I don’t know that 
it’s of very large probative value but I’ll allow it. 
What’s the answer! 

A. I never led anyone, including Paul Cohn, anyone in that 
nature, never let anyone fraudulently put money in our 
firm. 

Mr. Genovese: I object to that and move to 
strike. 

The Court: I ’ll let it stand. 

Mr. Lipkin: No further questions, your Honor. 

(345) Cross examination by Mr. Genovese: 

Q. Mr. Hertz, you testified that you regarded yourself 
as a second father to Paul Cohn, is that the type of rela¬ 
tionship! A. In a manner of speaking, yes. 
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Q. And did you give him confidential advice from time 
to time? A. I believe I did. 

Q. Did you recognize an obligation to him beyond the 
obligation that you have recognized a normal person in 
the firm? A. I don’t understand your question. 

Mr. Lipkin: I object to the question. 

Q. You don’t understand it, sir? A. No. 

Q. Maybe I can put it a little more simply. Would you 
give him advice or disclose facts to him that you wouldn’t 
disclose to other younger people in the firm? A. I’m not 
sure I would. It depended upon the person in the firm and 
the question they might have asked me. 

Q. You didn’t have any closer feelings for Paul. Was 
it a one-way-type thing that he regarded you as a (346) 
father and you just looked on him just as someone else? 

Mr. Lipkin: The question was asked of Mr. 

Hertz on a personal basis. 

The Court: That is not a ground for objection. 

I will allow it. 

• • • 

A. I regarded Paul Cohn as a friend of mine, not from a 
social point of view but from a business point of view. 
We had become close friends over the years, even though 
he was much younger than myself. 

Q. You testified that Mr. Cohn looked at monthly 
P & L’s, is that what he looked at? A. I didn’t say he 
looked at monthly P & L’s. When he looked at a statement 
it was available to him. 

Q. What did he look at? A. A statement. 

Q. What statement. A. A statement that contained the 
balance sheets, (347) the months’ operation and the cumu- 
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lative operation for that year. Assuming he looked at it 
in our six-month, he would have seen the month that he 
wanted and the five months prior. 

Q. Did you get monthly P & L’s? A. Yes. 

Q. From whom? A. From my back office, from my 
auditors. 

Q. Who were your auditors? A. Merskey & Company. 

Q. How did they come to you, sir? A. Usually by mail. 

Q. Where did you keep them? A. I have my own set in 
my drawer. 

Q. Did you ever give any to Mr. Cohn? A. Not during 
the time he was an employee. No. 

Q. How about when he was a partner? A. When he 
asked for them. 

Q. You say you never gave him any when he was an 
employee, is that right? A. Not that I know of, except the 
controller had one. 

Q. Except what? A. Except the controller of our com¬ 
pany, who (348) was not a partner, who was an employee, 
had one. 

Q. Did Mr. Cohn ever take any out of yonr desk? A. 
Not that I know of. 

Q. Do you recall testifying at a deposition, Mr. Hertz? 
A. I believe so. 

Q. Do you recall testifying on November 1, 1971? A. 

I recall testifying. I don’t know if it’s November 1st. 

Q. Do you recall me posing these questions to you and 
you giving thes.^ answers: 

“Q. Is it your testimony that copies of monthly 
profit and loss statements of the firm were always 
available? “A. Yes. 
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“Q. I see. Can you tell me whether any of the 
younger partners avail themselves of the opportu¬ 
nity to look at these statements! “A. Yes. 

“Q. Who, please! “A. Paul Cohn for one, Bob 
Sadlier. Bob had it anyway because he was in 
charge of creating these (349) statements. Paul on 
many occasions came in and took a copy home with 
him, read it, brought it back. 

“Q. During what period are we talking about! 
“A. It would have been several times after he be¬ 
came a partner and before. Whenever he wanted 
one there was always one available! 

“Q. Even prior to the time he was a partner! 
“A. Yes.” 

Do you recall giving those answers, sir! A. Probably. 

Q. Has any thing changed your recollection from the 
time that you gave that testimony, sir! A. Well, that was 
the best of my recollection then. 

Q. At that time! A. Right. 

Q. Your recollection differs now, doesn’t it! A. Not 
really, no. 

Q. Did Paul Cohn take monthly P & L statements home 
before he w T as a partner! A. I don’t recall. 

Q. You don’t recall. 

You did recall then. You said he did. What (350) do 
you say now! A. I say to you I recall him taking state¬ 
ments during the time he w r as a partner. If he had taken 
statements during the time he was an employee that may 
have been a mistake. I don’t know. 

Q. Was it a mistake or was that your recollection! A. 
That was my recollection. 
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t Q- 1 see - Now > do y«ii recall him taking monthly P & 
L s at all ? A. les, on several occasions he did. 

Q. Monthly P & IPs? A. When you say monthly_ 

Q- That’s what these questions are about. A. I really 
don’t understand what you are saying to me. 

Q. You received monthly P & L’s, didn’t you? You 

know what I am talking about when I ask you that question 
don’t you ? 

* * # 

(351) Q. I show you a document dated March 5, 1969. 
Would you describe that as a montly P & L? A. I would 
describe this as a statement of operations for the month of 
January and for the seven months ending January 31, 1969, 
and the balance sheet and all pertinent financial data con¬ 
tained in here. 

Q. Is there a locument other than that that would be a 
monthly P & L? Did you receive something other than 
that? A. No, these are what I received. 

Q. When we talked about monthly P & L’s at your depo¬ 
sition, were we talking about this type of document? A. I 
didn’t have two types of document. 

Q. We were talking about this then? A. Right. 

Q. So you know what I mean when I ask you about 

monthly P & IPs, right? Do you know what I mean? A 
Yes. 

Q. Okay. Now, that particular document I just showed 
>ou, Mr. Hertz, was this prepared by Mr. Sadlier (352) in 
the back office? A. Let me see. 

Q. All right (handing). A. This was prepared by Mers- 
key & Company. 

Q. So as of that date, namely, March of ’69, they were 
still preparing your monthly statements, weren’t they? A 
Apparently, yes. 









246a 


Irving Hertz—By Mr. Genovese—Cross 

Mr. Genovese: Your Honor, I offer in evidence 
a letter dated March 5, 1969, to Hertz, Warner & 
Company on the letterhead of Robert Merskey with 
attached financial information. 

Mr. Wcisberg: No objection, your Honor. 

(Plaintiff’s Exhibit 28 was received in evidence.) 

• • • 


(353) By Mr. Genovese: 

Q. Where did you keep the monthly P & L’s, Mr. Hertz? 
A. I kept my monthly P & L’s in my little case behind 
my desk. 

Q. In a case behind your desk! A. It was a series of 
drawers. 

Q. Behind your desk! A. Yes. 

Q. Did you keep any in your desk! A. I had a very 
small drawer like that. There was no room for it. 

Q. Do you recall me asking you where you kept them on 
your deposition! A. If I said I kept them in my desk 
I was in error. 

Q. I see, you were in error. Do you have a recollection 
of providing Mr. Cohn with a monthly profit and loss 
statement? A. 1 have a recollection that Mr. Cohn had 
come in on several occasions and asked to look at the latest 
statement which I had in my possession, or whatever (354) 
latest statement. I gave it to him. He took it home at 
night or brought it home the next day or kept it a few 
days. I don’t know. It wasn’t really important to me at the 
time. 

Q. You can’t place any one occasion? A. I can’t. 

Q. As to when he walks in ? A. During the time he was 
a partner. 
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Q. Not before he was a partner? A. I don’t recall. 

Do you recall giving him a P & L before he was a 
partner? A. No, I don’t recall. 

Q. You don’t recall? A. No. 

a partner jT'a! 0 Yes! r6CaU gi ™ g °“ e at ‘ er hc bccame 

Q \ H r af ‘ cr ’ 8ir > A. I don’t recall. It was some 

entitled t C i ' mC aft<>r he became a Partner. He was not 
entitled to have one prior to the time before he was a 

partner and he wouldn’t have asked for one under the 
circumstances. 

Q. He wouldn’t have, (355) A. No. No employee ever 
asked me for a P & L. ^ 

Q. When do you say Mr. Cohn became a partner? A I 
believe in July 1969. A 

Q. And prior to that time, say in May of 1969, if he 
asked you for a monthly P & L would yon have provided 
h,m with one, A. Well, knowing that he might be proposed 
tor a partner I would have given it to him, surely. 

thaa reeaa'"’* ** ^ f ° r ° nC a ‘ ' ha ‘ ti “ e ' A ’ No ’ not 

A Idm? 0 " H'.'T h ° W ‘ he firm W “ S d0i " g at that timel 
A. 1 don t recall talking to him about it 

a partner! A^r 11 talki " g *° ab °“‘ ba ““ iag 

Q. In any of those conversations did he discuss the 
^ancial operations of the firm with you? A. Not with me, 

Q. And you never told him anything, did vou? A T 
omy told him if he asked me. 7 1 

Q. You never told him anything about the financial 
operations of the firm, did you? A. I don’t recall 
(356) Q. You don’t recall? A. No. 
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Q. What do you recall telling him, sir? A. Well, I don’t 
know what you are asking. 

Q. I am asking you what you recall telling him in your 
conversations with him about him becoming a partner. A. 
Well, when he first told me about the factor that he was 
planning to become a partner again I was very pleased 
and 1 told him that I was happy that he made the decision 
to do it. 

Q. That’s all you recall telling him? A. That’s all I 
recall telling him. 

• • • 


(357) Cross-examination continued by Mr. Genovese: 

Q. Mr. Hertz, when for the first time did you learn that 
the capital contribution that Mr. Cohn was to make was 
to come from Peerless? A. I believe that it was some time 
in 1969. 

Q. Well, can you place it any more specifically than 
that, sir? A. Not really. Some time in 1969. 1 don’t 

recall. 

Q. You know before the capital came in the firm that it 
was coming from Peerless, didn’t you? (358) A. Yes. 
When Paul got married he suggested to me if 1 wanted 
some substantial money he probably could get it from his 
father-in-law. So I presume at that time that whatever 
capital contribution he was going to make would be coming 
from his father-in-law. 

Q. You weren’t told that though? A. I was told by 
Paul. 

Q. When? A. I said some time in 1969. I don’t recall 
the exact month and the exact date. 

Q. Before July 1st, sir? A. I wouldn’t know. 

Q. You have no way of recalling? A. No, not at all. 
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Cross 


Q. You knew before October, ’69, didn’t you? A Yes 
I knew before October, ’69. 

ber Q ^°V b ri Septe,nber ’ did know before Septem¬ 
ber, 69/ A. 1 don t remember. But I knew before Octo¬ 
ber because I think in October was when the securities 
came in. 

Q. Mr. Hertz, do you remember the securities loan 
iigieement that was executed by Paul Cohn and Peerless? 
A. 1 recall that, yes. I mean I don’t know if (359) I read 
the entire agreement but I recall it. It has been talked 
about so it has refreshed my memory. 

Q. What were the circumstances of the execution of that 
agreement which has been marked Third-Party Defend 
anfs Exhibit B in evidence, A. I don', quite ££££ 
your question. 

Q- Do you recall having any discussion with anyone 
concerning the preparation and execution of that docu- 

®.°" tT p t I r d ° n ’ t kn ° W if 1 reca11 havin * a discussion 
w th 1 aul. I might have had a discussion with Joel Held 

who was our house counsel who handled the mechanics 
ot bringing the securities in. 

Q. But you recall no discussion with anyone about it? 
A. 1 said I may— 

Q. I am asking for year recollection, not yonr specula- 
lon. Do you recall, A. I can’t answer the question any 
better than I have just given you. 

Q. So you don’t recall, is that correct? A. I said if I 
had a discussion it— 

Q. I don t want to know that. I want to know what 
you recall. Do you recall having a discussion with Joel 
Held about Exhibit B? (360) A. Not that I know of. 

Q. Do you recall having a discussion with Paul Cohr 
about it? A. Not that I’m aware of. 

Q. Do you know whether the document was ever sub- 
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mitted to the New York Stock Exchange? A. Joel Held 
told me it was. 

Q. l)o you know, sir? A. I only can tell you that Joel 
Held told me it was. I never submitted it personally, no. 
That wasn’t my function. 

Q. Did there come a time, Mr. Hertz, when you learned 
that the stock exchange questioned Mr. Cohn’s contribu¬ 
tion of 2000 shares of AT&T stock as being good capital? 
A. Well, that’s a misnomer. I would like you to define— 

Q. Just answer my question, sir. A. Just a second. 
What is good capital? 

Q. Have you ever heard the term used before? A. It’s 
a technical term used by the exchange but not by our 
balance sheet. 

Q. Do you know whether the exchange ever requested 
documentation with respect to that loan? A. I had heard 
that they had, yes. 

(361) Q. Who did you hear it from? A. I believe Bob 
Sadlier. 

Q. What did you say to Mr. Sadlier and what did he 
say to you? A. That the exchange was asking for additional 
information. 

Q. Do you know the type of information? A. I don’t 
recall exactly, other than some information that the ex¬ 
change was seeking in order to set forth the 2,000 shares as 
what they construed as good capital. 

Q. I show you what has been marked Plaintiff’s Exhibit 
3 in evidence and direct you to page 2 thereof, the last para¬ 
graph on the exhibit, and ask you whether that refreshes 
your recollection. A. Page 2, paragraph what? 

Q. The last paragraph on page 2. A. Starting here 
(indicating) ? 

Q. Yes, sir. A. This went directly to Bob Sadlier, not 
to me. 
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Q. I understand it went to Mr. Sadlier. Does it refresh 
) oui lecollection as to whether or not the exchange ques¬ 
tioned Mr. Cohn’s capital contribution? A. Well, according 
to this letter apparently they questioned Paul Cohn’s 
contribution. 

(362) Q. You weren’t shown the letter at the time it was 
received? A. No. 

Q. Did you ever see the letter before today? A. I might 
have seen the letter some time way after everything was 

done, but during the time of May, 1970 I never saw this 
letter. 


Q. Does that refresh your recollection as to whether the 
exchange received documentation on the loan between Peer¬ 
less and Cohn? A. No. 

Q. It doesn’t? A. No. 

Q. Do you recall whether there was another letter from 
the exchange dealing with Mr. Cohn’s capital contribution? 
A. There might have been? 


Q. Do you recall whether there was? A. I don’t recall. 

Q. I refer you to Plaintiff’s Exhibit 4 in evidence and 
ask you if that refreshes your recollection, sir? A. No. 
These are all mechanical things handled by Robert Sadlier, 
who was in charge of all the correspondence between the 
New York Stock Exchange and our (363) back office. 

Q. And he never discussed it with you? A. He might 
have. It was not an important matter that couldn’t "be 
resolved between Bob Sadlier and the New York Stock 
Exchange. 

Q. Is it a fact that the exchange required documentation 
on certain loans before they could be regarded as “good 
capital” within the rules of the exchange? A. For their 
purposes, yes; for my purposes, no. 




252a 


Irving Hertz—By Mr. Genovese—Cross 

Q. You didn’t concern yourself with that matter? A. I 
didn’t concern myself with the matter. I thought that Mr. 
Held, who was an attorney, and if he could discharge his 
duties properly, would have taken care of it. 

Q. Mr. Held didn’t discharge his duties properly? A. It 
was his duty. 

Q. I’m asking you, did he discharge them properly? 
A. I don’t know. Apparently not if the exchange did not 
approve it. 

Q. As of the time May, 1970, when Plaintiff’s Exhibits 3 
and 4 in evidence were received, had a signed partnership 
agreement been filed with the exchange? A. I’m sorry, I 
didn’t hear it. 

(Question read.) 

(364) A. I was only told what Mr. Held advised me, that 
he had filed with the exchange the signatures that he ap¬ 
parently received from the various people who did sign. 
I was always under the impression that a partnership 
agreement was filed with the exchange. 

Q. Signed by all the partners? A. No. 

Q. You know as of this time no one has ever been filed 
signed by all the partners, don’t you? A. I don’t know 
that? 

Q. You don’t know that? A. No. 

Q. You don’t know that certain partners didn’t sign 
the partnership agreement. A. I know that certain part¬ 
ners did not sign. 

Q. I see. Going back to Exhibit B again, Mr. Hertz, 
that’s the securities loan agreement between Peerless Mills 
and Paul Cohn, have you ever seen agreements similar to 
this in your experience at Hertz, Warner? A. I can’t tell 
from here. 
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Q. Look at it (handing). A. This was a formality that 
existed with all our—anybody that borrowed securities 
from another source where they were contributing capital 
to use where the money was (375) „oming from a third 
party, and this happened with many, many of our limiteds 
and subordinate lenders who put money in over the years. 

Q. I take it the answer to my question is yes, is that 
right? A. I never really got into that phase of the busi¬ 
ness, Mr. Genovese. 

Q. Did you ever have an agreement such as this? A. 
Did I have an agreement like that? 

Q. Yes. A. I might have. 

Q. With whom? A. Possibly with my wife, I’m not 
sure. 

Q. You don’t remember though? A. I said possibly. 
I’m not sure. 

Q. Do you remember whether you had such an agree¬ 
ment? A. I don’t recall. 

Q. You don’t recall? A. No. I think there was a time 
but I’m not sure because it was a little ambiguous as to 
whether my wife was going to be a subordinate lender, 
which she never did, and I had checked with the exchange 
and she had never been approved a subordinate lender. 
I really can’t tell (376) you for sure whether I actually 
signed or she signed an agreement such as that. There may 
have been one in existence. 

Q. You have no specific recollection though? A. At 
this moment, no. 

Q. I see. Mr. Hertz, can you tell me, was there a 
procedure within the firm of Hertz, Warner as to how 
agreements of this type were terminated? A. Rased on 
the termination of the loan, based on a date, I guess. 
Either the loan agreement was for a year, two years, six 
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months, and at the end of the term of the loan it was 
terminated. If the individual decided to reinstate their 
loan, they would extend the term of the loan. 

Q. Let’s assume that the lender wanted to terminate 
the agreement, could he do c '**1 ’"oticet A. Yes. 

Q. So Peerless could h ded this agreement 

by notifying Hertz, Warne »nv that it elected 

to terminate; is that what you j saying? A. Xo, we 
had no agreement with Peerless Mills at all. 

Q. What about your wife, did she ever terminate one 
of these? (377) A. Yes. 

Q. She did? With whom? A. If she signed one, if I 
signed one she would have terminated the agreement with 
the firm itself. 

Q. Do you remember her terminating it? A. There 
was a moment in time that—and I believe this to be cor¬ 
rect hut I’m not sure, that she was planning to become a 
subordinate lender. Prior to the time that the subordinated 
agreement was approved and posted by the exchange she 
had notified the firm of Hertz, Warner & Company, which 
in turn Joel Held notified the exchange that the subor¬ 
dinated agreement would be cancelled. 

Q. Is this a subordinated loan agreement? A. I don’t 
think so. 

Q. Was the one your wife entered into a subordinated 
loan agreement? A. It would have been. 

Q. I want to know, do you remember it, sir? A. I can 
only tell you what I know. 

Q. Did you ever see this document (handing) ? A. This 
is the subordinated loan agreement. 

Q. That’s a subordinated loan agreement? A. Securi¬ 
ties loan agreement between my wife and myself. 

• • • 
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(380) Q. Mr. Hertz, do you recall what the profit was 
for Hertz, Warner for the fiscal year ending June 30, 1968, 
approximately? A. Approximately $2*4 million. 

Q. And do you recall what the profit was for the six- 
month period ending December 31, 1968, approximately, 
again? A. About 100,000, $94,000 to $100,000. 

Q. December 31, ’68, six months ending December 31, 
1968. A. About a million dollars, I guess. 

(381) Q. And do you recall what the final figure was for 
the year ending June 30, 1968? A. About 100,000. 

Q. Now, during the months February, March, April, 
May and June, 1969, do you recall whether Hertz, Warner 
suffered operating losses? A. That’s very difficult to tell 
on the basis of what you just termed as operating losses. 

Q. Did they suffer losses which— A. They suffered 
losses but I couldn’t possibly tell you at this time whether 
those were truly operating losses. 

Q. Did the monthly P & L’s show losses? A. On the 
basis of losses, yes. 

Q. Did you ever tell that to Mr. Cohn? A. I don’t 
know. I really don’t know. 

Q. Now, you were a partner under the 1968 partnership 
agreement were you not? A. Yes. 

Q. What was your capital contribution under that 
agreement? A. I believe $750,000. 

Q. What was your capital contribution under the 1969 
agreement? (382) A. I believe $550,000. 

Q. Can you tell me when it was that it was decided that 
your capital contribution would be reduced? A. Well, 
when the new agreement was drawn up and the capital 
contributions of certain partners were to be brought up to 
is shown on the basis of the 1969 agreement, that is when 
it was agreed upon that certain people would be at certain 
levels. 
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Q. October, November, 1969. A. Whenever it was. 

Q. I don’t want to know whenever it was. A. I don’t 
recall the date but it was before the agreement was drawn. 
So whenever that first draft was drawn, if there is such a 
record, that’s when it was understood what various peo 
pie’s capital contribution would be. 

Q. Did you discuss this with anyone? A. Surely. 

Q. With whom? A. Mr. Warner, Mr. Carney, Mr. 
Blau, Mr. Meyer, Mr. Schiff. It had a formula. It was 
not something that was grabbed out of the air. 

Q. Did you discuss it with Mr. Held? A. He had to 
know. He typed it up himself. 

(383) The reasons for it? A. I might have. 

Q. Now, going again to Plaintiff’s Exhibit 1 in evidence 
which is the partnership agreement of July 1, 1969, when 
were your first discussions with Mr. Meyer and Mr. Blau 
concerning their participation in that agreement? A. It 
was some time after July, 1969. 

Q. After July, 1969? A. I believe so. 

Q. Did those discussions result in any changes to any 
drafts in the agreement? A. Yes, I would say yes. 

Q. And did those discussions reflect the adoption of 
proposals by Messrs. Meyer and Blau in the agreement ? 
A. In my discussions with Mr. Blau and Mr. Meyer and 
Mr. Schiff after my meeting with them, which I made 
pencil notes to the changes that would take place concern¬ 
ing their participation, their capital contribution, and 
mine, I related this to, I believe, Mr. Warner as to what 
their new participation would be and I also related this to 
Joel Held. 

Q. And do you know whether they did anything about 
it? (384) A. Well, I know Joel drew r up a draft. There 
were a number of errors in the draft, the first draft, but 
that’s the way it was left the first time around. 









257a 


Irving Hertz—By Mr. Genovese—Cross 

Q. And were there any points covered in your discus¬ 
sions with Messrs. Meyer and Blau which were not reflected 
in Plaintiff’s Exhibit? In other words, were there any 
changes suggested by them that you did not tell Mr. Held 
to incorporate in Plaintiff’s Exhibit? A. Well, my initial 
discussion with Messrs. Meyer, Blau and Schiff related to 
primarily a redistribution of points on the basis of Mr. 
Warner, myself and the three of them on the basis that 
we would construe our capital contribution on the basis of 
$50,000 per point. This is how we came up with $300 for six 
each for Mr. Blau and Mr. Meyer, and 100 for Mr. Schiff, 
and that’s how I got the 550 for me, because I had 11 per 
cent of the firm; that’s why Mr. Warner got 550, because 
he had 11 per cent. Mr. Meyer and Blau had part of the 
corporate affiliation, 100 per cent of the A stock. Because 
of the differentials of various compensation they wanted 
additional compensation through some source which was a 
little difficult to work out and we agreed upon that they 
would get an increase in their percentage points at Hertz, 
Warner without increasing their participation in the affili¬ 
ate. That’s how this conversation came about. 

(385) In addition to that they were to be deemed, al¬ 
though the word in there special limited partners— they 
were to be deemed as limited partners who would share the 
same loss ratio as the general partners, the three of them. 
That was the end of the discussion. That’s how this whole 
agreement started. 

Q. What happened next? A. Joel Held prepared the 
agreement. It was sent up to Meyer and Blau for their 
review. There were several other changes that had taken 
place because apparently Mr. Meyer’s capital contribution, 
including Mr. Blau, was to be readjusted with his wife and 
Mr. Blau’s son. 
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What occurred was that Mr. Held had left Sydelle 
Meyer, Arthur Meyer’s wife, the same as the original agree¬ 
ment and increasing Mr. Meyer’s account. So in effect he 
had to put up another 150,000. We agreed that 550,000 
would be contributed between Mr. Meyer and his wife. The 
way the agreement read it looked like it was about six or 
seven hundred thousand dollars and it was incorrect. 

Q. So Plaintiff’s Exhibit 1 was incorrect? A. I really 
didn’t read that. You are saying it is incorrect. I don’t 
know whether that’s incorrect or not, Mr. Genovese. All 
I can tell you is what happened (386) with myself and Mr. 
Meyer because I handled the total negotiations with Mr. 
Meyer and Mr. Blau for the fi 

Q. Did you ever read Plaintiff’s Exhibit 1 before you 
signed it? A. If I did I don’t recall it. 

Q. You don’t recall reading it? A. I don’t know what 
that agreement calls for now. It was several years ago. 
Tf you want to give it to me I will refresh my memory. 

Q. Take a look at it (handing). A. I’m only going to re¬ 
fresh my memory concerning the capital structure. 

This was incorrect. In here it says Sydelle Meyer shows 
a capital contribution of 440,000 and Arthur Meyer 300 and 
the total capital contribution should have been 450. 

Q. Did you ever tell Mr. Cohn that was incorrect? A. 
This wasn’t shown to anybody that I’m aware of because 
this was either the first draft that Joel had prepared. 

Q. Tsn’t in fact the copy that went out for signature and 
was signed ? A. I don’t know. 

Q. You don t know? (387) A. There was a misunder¬ 
standing. 

Q. Misunderstanding as to what? A. As to the capital 
contributions of these individual people concerning Mr. 
Meyer’s wife. 
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don^t blow. ‘ hal MaCt C ° P7 °' Wha ‘ y °“ Si ^ ed ’ A - 1 

«-;ti? Ar lfter *5f’ Mr ' HertZ ’ " hen was your next discussion 
Messrs - M <T« ™<i Blau! A. I guoss-I can't nut a 

to th °r ' J dld d '™ ,,SS fte parlnmhi P agreement prior 
to the time he went to Switzerland, I know that. That was 

the list discussion I had with him before he left the country. 

whi?h ' d ’ .a 1 " 7 " "' er presmt *° yo “ a proposal with 
which you would not agree? A Yes 

‘ h, “J A ' R ' S my bcst rfcc °B ec tion that 

7? f r Ja " U!,ry of 1970 ' “P»" return from Switzer, 
land, back to the United States. 

a J H T y0U 3 C ° Py ° f the memoran dum that’s been 
admitted m evidence as Plaintiff’s Exhibit 19? A Yes 
T saw a copy of this. ' ’ 

Q. At or about the time it came into Hertz, Warner? 

1 ‘ * bebeve so- I don’t know when it came in. 

Q. Did you tell Mr. Meyer that you absolutely would 
not agree with his proposal? A. No, I did not. 

Q. You did not tell him? A. No. 

Q- Did you tell anyone else in the firm that Mr. Meyer 
presented a proposal with which you would not agree? 
A- That s the question you asked before. I spoke to Mr 

ofTnT an<1 ^ ° n m ° 8t P ° intS Whh the exce Ption 

Q. Did you tell anyone else of that? A. I don’t know 
if I told anybody else but I told Mr. Meyer and Mr. Blau. 

Q- Did you tell anyone that you thought Mr. Meyer 

W °n InV agreementr A - 0h > yes, absolutely. 

Q. All the way along? A. As far as I knew, yes. 

A. No, „‘„t a.7 iTow T whe " 70,1 th0 " gh ‘ he wouIdn ’ t - 
Q. A.S far as you knr v, right along Mr. Meyer was 
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(389) going to sign the agreement? A. Yes. He was a very 
responsible person. 

Q. And there never came any point in time when von 
thought he would not sign? A. Not during my time. He’s 
been in the firm too long for him to withdraw. I could 
never believe he would have. He brought in too much 
money to our firm to do that. 

Q. Did you ever receive correspondence from him? A. 
No. The only thing I received in the negotiation with that 
document and the one point that disturbed me greatly was 
the point that he suggested that in the event the limited 
partner’s capital depreciated due to market valuation, that 
they would not have to make it up, and if the general 
partner’s capital contribution would depreciate they would 
have to make it. It was an unfair prc ''sal for the general 
and I don’t believe the stock exchanges would have accepted 
such a proposal. 

Q. Mr. Meyer never tola you orally or in writing that 
he wouldn’t sign the agreement? A. He wanted this done 
but we never got to that point that I am aware of. Q. You 
received a letter from Mr. Meyer, did you not? (390) A. 
I don’t know whether I received a letter. 

Q. I show you what has been marked Plaintiff’s Ex¬ 
hibit 25 in evidence and ask you whether you received that 
letter. A. This is after the firm— 

Q. Did you receive that letter? A. I might have, yes. 

Q. You might have? You don’t recall receiving it? 
A. I probably did. I’m not saying I didn’t. 

Mr. Lipkin: May I see the letter for a moment, 
your Honor? 

The Court: Yes. 

A. I think we got a lot of letters from everybody. 

Mr. Lipkin: Thank you. 
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Q. Is this the first notice you received from Mr. Meyer 
that he regarded his participation in Hertz, Warner under 
the July 1, 1968 agreement and not the 1969 agreement t 
A. I don’t know if I received any notices to the extent of 
writing. I know we discussed it greatly during this trying 
period after we went into liquidation around May of 1970. 
That’s dated July, 1970, which is two months after we 
stopped doing business. 

(391) Q. Did you have a meeting with Mr. Meyer on 
April 3, 1970? A. I might have. 

Q. Well, does this refresh your recollection? A. Is this 
April 30th? 

Q. Read the first paragraph of the letter. A. I don’t 
know if I got the April 30th memorandum. 

Q. \ ou don’t. You don’t know whether you got that let¬ 
ter either? A. I probacy did. I’m not denying that it 
didn’t come in because I think all the limiteds and subordi¬ 
nate lenders advised us they were withdrawing after we 
went in liquidation. 

Q. Didn’t it come as a shock to receive that letter if 
that’s the first you heard that Mr. Meyer wasn’t going 
to sign the agreement? A. Why was it a shock? We weren’t 
in business. They wanted their money back. I didn’t blame 
them. I was no longer in business. 

Q. What about on April 3rd, were you in business then? 
A. We were in business on April 3rd. 

Q. You were? (392) A. Yes. But I don’t believe he 
was withdrawing his capital as of April 3rd. 

Q. Were you ever told, Mr. Hertz, that the stock ex¬ 
change was requesting a signed copy of the July 1, 1969 
partnership agreement, Plaintiff’s Exhibit 1 in evidence? 
A. Well, they always requested when we didn’t get the 
agreements in on time. It was a history— 
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Q. Were you told that fact? A. No, not that I know 
of, that fact. 

Q. Did you ever see Plaintiff’s Exhibit 9 in evidence 
before? A. No. 

Q. Did you ever see Plaintiff’s Exhibit 10 in evidence 
before? A. No. 

Q. And did you discuss with anyone at Hertz, Warner 
the demands by the stock exchange for a signed copy of 
the partnership agreement in February and April, 1970? 
A. Did I discuss it? 

Q. Yes, did you discuss it? A. Well, this was normally 
handled between the exchange and— 

Q. I’m asking whether you discussed it. (393) A. I 
don’t believe so. I might have discussed it with Joel Held. 

Q. Do you have a recollection of that? A. Not neces¬ 
sarily because we were then working on the agreement. I 
wasn’t concerned about the exchange. 

Q. You weren’t concerned about the exchange? A. No, 
because this is a formality that has to be done. Until we 
got it done— 

Q. How were you going to comply with that formality, 
did you have everyone’s signature on the agreement? A. 
We didn’t. 

Q. Then what was it? A. We filed what we had. 

Q. I see. Did there come a time, Mr. Hertz, in the fall 
of 1969 when you received notice that limited partners and 
subordinated lenders were withdrawing from the firm of 
Hertz, Warner? A. Notice from whom? 

Q. From them. A. We had certain limiteds going out 
and we had new ones going in. This was the na ’re of our 
business. 

Q. And was going in and going out any greater in 1969? 
In other words, were more going out? (394) A. I couldn’t 
tell you. 
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Q. You don’t know! A. I said I couldn’t tell you. 

Q. Do you recall the stock exchange saying anything 
about the withdrawal of certain limited partners and sub¬ 
ordinated lenders? A. To me personally, no. 

Q. To Hertz, Warner? A. Possibly. They were always 
concerned about capital of their member firms. We had to 

satisfy them th^t we had ample capital to operate our 
business. 

Q. Do you recall whether the stock exchange wrote to 
Hertz, Warner that there was a substantial adverse change 
in the capital ratio of the firm in January, 1970 which was 
due primarily to the retirement and withdrawal of limited 
partners and subordinated lenders, capital of approxi¬ 
mately $2 million? A. Possibly. 

Q. I show you Plaintiff’s Exhibit 3 in evidence and 
ask you if that refreshes your recollection. A. I didn’t 
see this but I’m sure that Mr. Sadlier must have talked to 
me about it. 

Q. You have no recollection of that conversation? 
(395) A. Well, we always discussed capital. I don’t know 
if it was that particular conversation but he was in charge 
of preparing all these reports to the exchange and answer¬ 
ing that memorandum. He would have answered that. 

Q. Do you know how a limited partner would withdraw 
from the firm? A. By notification. 

Q. How soon in advance? A. I believe our agreement- 
limited partnership agreement—at one time it was a three- 
month notification and we might have extended it to six 
months, I’m not sure. 

Q. If a limited partner was going to withdraw and 
notified the firm, would you know about that? A. Yes. 
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Q. So you had to know at least three months prior to 
January, 1970 that limited partners representing capital 
of $2 million were leaving the firm, is that correct? A. 
Yes, but it didn’t disturb me. 

Q. But you knew it! A. Yes. 

Q. Did you tell anyone that? A. Tell who? My part¬ 
ners ? 

(396) Q. Did you tell Mr. Cohn? A. Mr. Cohn? I 
don’t know that I discussed it with Mr. Cohn. I really don’t 
know. 

Q. Mr. Hertz, after October, 1969, to your knowledge, 
did any general partners withdraw capital from their 
capital accounts? A. They might have. 

Q. Don’t you know? They might have, don’t you know? 
A. 1 believe that—I don’t know if it was withdrawal buc 
there might have been one or two cases where a general 
partner required some money that it was withdrawn but I 
don’t know exactly the mo. 'h. I know that in Henry War¬ 
ner’s case there was some withdrawal but I don’t know of 
anybody else. 

Q. You don’t know of anyone other than Mr. Warner? 
A. Apparently you do. I don’t recall. 

Q. You don’t? A. No. 

Q. How much did Mr. Warner withdraw? A. I don’t 
know' exactly. 

Q. Approximately. A. I really don’t know. I’d rather 
him speak for himself, if you don’t mind. 

(397) . Q. You have an idea, don’t you? A. No, I really 
don’t know' the exact amount. 

Q. I know' you don’t know the exact amount. You have 
an idea in round numbers, don’t you? A. About $30,000, 
approximately. 
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Q. That’s all? A. As far as I know, yes. 

Q. Didn’t you tell Mr. Held to write him a letter about 
a certain withdrawal? A. That was not a withdrawal. I 
got the wrong information. 

Cj. You did? A. Yes. 

Q. AY hat was it? A. It was a substitution of his capital. 

Q. How much was Mr. YY T arner’s capital account down 
at the time he left the firm, how much was it under capital? 
A. YYhen he left the firm it was under, I guess, about 
$350,000. 

Q. Out of a total contribution of $550? A. Yes, but 
that’s not what his capital account was when he made the 
substitution. 

Q. That was his deficit when he left the firm, is (398) 
that right? A. I believe in June, I’m not sure of the figure, 
but I think that’s what the figure was. 

Q. You know in round numbers what the figure was? 
A. I believe that is correct. 

Q. You got notes from Mr. \\ T arner, didn’t you? A. 
I have one note that his capital account was now $450,000. 

Q. In part that reflected withdrawals, didn’t it, sir? 
A. It reflected a withdrawal, as I mentioned before, about 
20 or 30 thousand dollars. 

* * * 


(401) By Mr. Genovese: 

Q. Did there come a time. Mr. Hertz, when Mr. Cohn 
at a partnership meeting called for partners to come up to 
capital as required by the July 1, 1969 agreement? A. I 
don’t know. 

Q. You don’t know. You don’t have any recollection of 
him making suAi a statement? A. He may have made a 
statement as such. 
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Mr. Lipkin: Can we fix the time! 

The Court: Mr. Hertz, will you talk a little louder 
because I can’t hear you. 

The Witness: I said it may have been said at 
a meeting but I don’t recall when. 

The Court: Are you saying it was said and (402) 
you don’t remember when! 

The Witness: It may have been said but I don’t 
remember when. 

The Court: I think really you ought to stop tell¬ 
ing us what may have been. If you don’t know, say 
you don’t know. If you do know, say you know. 
Just tell us what you remember. 

The Witness: I believe it was said. 

Q. You believe it was said! A. Yes. 

Q. What did you say to him when he said it? A. That 
I don’t recall. 

Q. Do you recall saying anything to him! A. No. 

Q. Do you recall Mr. Cohn making a request that his 
capital contribution in AT&T stock be returned to him and 
that he give a personal note for that? A. Yes. 

Q. Do you recall saying anything to him on that? 

Mr. Lipkin: Can we fix a time on this? I am 
having trouble following it. 

The Court: Do you want to see if Mr. Hertz 
knows when this happened. 

Q. When was it, sir? (403) A. A calculated guess would 
be some time in 1970. 

Q. January ? A. Possibly. 

Q. February? A. Possibly. 

Q. March? A. Possibly. 
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Q. April? A. I don’t know beyond that. 

Q. May? A. No. May we were already out. 

Q. May, possibly? A. I don’t think so. It may have 
been. I don’t know. I know it was said. 

Q. What did you say? A. It was impossible to do it. 

Q. Why was it impossible to do it? A. Because he was 
a general partner. 

Q. And as a general partner he couldn’t give a notice? 
A. We couldn’t return all his money for him to put in a 
note. 

Q. That was never done with any other partners? A. 
Not that I know of, not on full capital, no. 

(404) Q. Had you returned Mr. Saluc’s money? A. 
Yes, because he was retired in December, 1969 upon the 
sale of our office at 2 Broadway to Walston & Company 
and he went with the sale. 

Q. His full money? A. Yes. 

Q. Now, Mr. Hertz, did there come a time when the 
AT&T stock, which was placed in Mr. Cohn’s capital ac¬ 
count—and I am not referring to the specific shares or any 
shares 2000 shares of AT&T stock, were sold by Hertz, 
Warner? A. Yes. 

Q. When was that, sir? A. I believe it was some time 
in the latter part of 1970. 

Q. Do you recall how much they were sold for? A. I 
guess the stock at that time was selling for approximately 
$47 and change. Probably about, maybe, 90-some-odd 
thousand dollars; maybe a little bit less. I don’t recall. 

Q. Do you recall what happened to the proceeds from 
that sale? A. It went into the funds of Hertz, Warner & 
Company, with all the other remaining assets. 
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Q. Did your wife review any of the proceeds? (403) 
A. My wife receive any of what proceeds? Of the assets 
of Hertz, Warner & Company? 

Q. Yes. A. Absolutely no. 

Q. On the day the stock was sold did your wife receive 
a check for $40,000? 

Mr. Lipkin: I object, your Honor. 1 can’t pos¬ 
sibly see the relevance of this. We have already 
been through the business with Mr. Hertz and his 
wife and you have excluded that. 

• • • 

The Court: No, objection sustained. 

• • • 

(406) Q. Prior to the time Mr. Cohn signed the partner¬ 
ship agreement, Mr. Hertz, did the firm release Mr. Saluc? 
A. We released him— 

Q. Yes or no, if you please. A. Yes 

Q. Did you tell Mr. Cohn that you had released Mr. 
Saluc? A. Everybody was aware of it. 

Q. Everybody was aware of it? A. Including Mr. Cohn. 

Q. And aware of the documentation affecting that, sir t 
A. Yes, because the documentation for all releases were 
identical, for any partner, any general partner. 

Mr. Genovese: Mark this as Plaintiff’s Exhibit 
32, please. 

(Plaintiff’s Exhibit 32 was marked for identifica¬ 
tion.) 

Q. I show you Plaintiff’s Exhibit 32 for identification, 
(407) Mr. Hertz, and ask if you have ever seen that docu¬ 
ment before. A. I must have. I signed it. 

Q. And is this similar to every document when someone 
leaves the firm? A. Basically to the extent of their finan¬ 
cial obligation to the firm. 



4 




269a 


Irving Hertz—By Mr. Lipkin—Redirect 

Q. Did Mr. Saluc have a continuing financial obligation ? 
A. Only to the term of his employment as a partner. From 
the time he started to the time he ended. If anything 
occurred during that period of time he would so be charged" 

Q. Didn’t Mr. Saluc leave at about the time this docu¬ 
ment was executed! A. He left in December of ’69. 

Q. At that time did you return his capital contribution 
pursuant to that agreement? A. Yes. 

Mr. Genovese: I offer Plaintiff’s Exhibit 32 in 
evidence, your Honor. 

Mr. Lipkin: No objection, your Honor, subject 
to connection. 

* * • 

(408) (Plaintiff’s Exhibit 32 was received in evi¬ 
dence.) 

• • • 

(410) Redirect examination by Mr. Lipkin-. 

• • • 

Q. Did you distinguish between what the New York 
Stock Exchange considers to be good capital and what a 
brokerage company, a New York member firm, would con¬ 
sider capital for its balance sheet? 

Mr. Genovese: Same objection. 

Mr. Lipkin: Mr. Genovese on cross examination 
brought out the distinction himself. Mr. Hertz 
answered that there was a difference between what 
good capital requirements were for the stock ex¬ 
change and what good capital for a balance sheet 
was, and I think— 

(411) The Court: I will allow it. 

You may answer. 
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A. The relationship of good capital as it is described by 
the New York Stock Exchange is that which is usable cap¬ 
ital above fixed assets. A seat, the purchase of a New York 
Stock Exchange seat is not good capital as far as the New 
York Stock Exchange is concerned. 

Q. Is it an asset as far as a partnership is concerned? 
A. An asset as far as Hertz, Warner & Company. Any¬ 
thing on a blance sheet that consists of an asset is good 
capital for our purposes as it relates to third-party credi¬ 
tors or other creditors. Furniture and fixtuies are good 
capital as far as we are concerned. It has a value. 

The definition of good capital, as relates to the New 
York Stock Exchange, is that which yon can use for borrow¬ 
ing—for the purpose of borrowing on customers’ security 
purchases. 

Q. The question of profitability of Hertz, Warner, be¬ 
fore that Hertz, Neumark & Warner, up until the final year 
of business did Hertz, Warner have a profit every year? A. 
Yes. 

(412) Q. Had the profits increased each year? A. Sub¬ 
stantially from our first year in business. 

Q. And culminating with what year were the profits 
the highest or what year were the profits the highest? A. 
1968. 

Q. Fow many limited partners were proposed in the 
’69 agreement? A. ’69, I don’t recall offhand. Many, 30, 
40, 50. 

Q. That substantial a number? A. A hundred the pre¬ 
vious year. I don’t recall the exact number. 

Q. Of those partners, of those limiteds, some did not 
sign, is that correct? A. A few, yes, several. 

Q. Now, with regard to the accounting basis upon which 
Hertz, Warner v as, you were on a fiscal basis? A. Yes, 
June 30th. 
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Q. A yearly basis. A. A fiscal is any time other than 
December 31st. 

• • • 

(413) At what point in time would you know the total 
profitability for the preceding year? A. About two to three 
months after the year ended. 

Q. Which would be June 30th T A. No. If the year 
ended June 30th we would not know the total profitability 
of the firm until about September. 

Q. If a limited partner would withdraw from the firm 
and do it by way of notice, who would receive the notice? 
A. Probably if I brought him in I would get the notice. 
If Mr. Warner brought him in he would probably get the 
notice. Depending upon the individual, I think, that first 
introduced the limited partner to tits firm. 

0. Do you recall what limiteds during the year 1970 
sent you a notice directly, gave you a notice directly? (414) 
A. No, but I’m sure many did. We were the managing 
partners so normally they would send it to me, copy to Mr. 
Warner, or vice versa, Mr. Carney. 

• • • 

Henry Warner, called as a witness by third-party de¬ 
fendant, being first duly sworn, testified as follows: 

Direct Examination by Mr. Weisberg-. 

Q. Mr. Warner, please state your address for the record. 
A. 39 Fairfield Terrace, Short Hills, New Jersey. 

(415) Q. Give us briefly your educational background, 
please. A. College graduate. 

Q. What college? A. MIT. 

Q. And after graduation from college when w'as the 
first time you were employed in the securities industry? 
A. Four years after college. 
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Q. When was that? A. That was 1952. I graduated 
from college in 1948. 

Q. Where were you employed? A. Merrill Lynch, 
Pierce, Fenner & Beane. 

Q. What did you do there? A. Trainee and then I 
became a registered representative. 

Q. After you left Merrill Lynch where were you em¬ 
ployed then? A. I was associated with Merrill Lynch for 
two years and in 1954 I moved to Heller & Meyer. 

Q. How long were you there? A. I was there for a 
period of six years. 

Q. What job or what was your employment there? A. 

I was a registered representative. 

(416) Q. And after you left that firm where did you 
go after that? A. I moved to Hirsch & Company as their 
branch office manager in Newark, New Jersey. 

Q. What year was that? A. 1960. 

Q. And how long were you their branch manager? A. 
For a period of three years. 

Q. That would be 1963? A. Actually, Jaiuarv 1, I960 
is when I began with Hirsch and I ended December 31, 1962. 

Q. After that did you work for anyone else? A. No, 
I did not. I became an allied member with a member firm. 

Q. What firm was that? A. Liebevbaum & Company. 

Q. How long were you with them? A. For a period of 
approximately nine months. 

Q. And what were your responsibilities with this firm? 
A. T was the resident partner of the Newark branch office. 

Q. And when did you leave this firm? A. I left that 
firm in October, 1963 to form what was then known as 
Hertz, Neumark & Warner. 

(417) Q. You were one of the founding partners of 
that firm? A. That is correct. 
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Q. What were your responsibilities with the firm when 
it started* A. I was the manager and resident partner 
of the Newark branch office. 

Q. Did there come a time when you moved into Man¬ 
hattan? A. Yes. 

Q. When was that? A. That was Jul^ 1, 1964. 

Q. And what were your responsibilities once you came 
to the New York office? A. I became the partner in charge 
of the production of the firm, the sales of the firm. 

Q. Did you have any other responsibilities? A. Yes, 
I did. 

Q. What were they? A. I was the partner in charge of 
the training program and the research program. 

Q. In your capacity of being in charge of sales and 
production did you work with Paul Cohn? A. Yes, I did. 

(418) Q. And when did you first start working with 
him? A. I met Paul on our opening date—night for the 
first time, October, 1963, and I perhaps for that first nine- 
month period of time visited New York on two or three 
occasions. But starting July 1, 1964, in the course of my 
work I saw Paul Cohn on a constant basis. 

Q. Where was your office and his office in relation to 
each other as of July, 1964? A. My office was right off 
the board room with a glass front and an open door, and 
Paul, as I recall, sat at a regular desk as the registered 
reps would have in the open board room. 

Q. I see. And from 1964 upthrough—when did you 
leave the firm of Hertz, Warner? A. Well, we stopped 
doing business as Hertz, Warner in May—the end of 
April, 1970. 

Q. So between 1964 and :.970 did you work fairly 
closely with Paul Cohn? A. "Ses, T did. 


\ 
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Q. How often would you communicate with Mr. CohnT 
A. Several—many times a day. I saw him on a constant 
basis. 

Q. And did you see him socially? A. On several 
occasions. 

(419) Q. Was he invited to your home? A. I believe 
I invited him to my home. I believe we met in Florida one 
time. I was invited and attended his wedding. 

Q. Did there come a time in 1969 when the issue of 
Paul Cohn’s partnership in the firm came up? A. Yes, 
it did. 

Q. Can you describe how that issue arose? A. Well, 
I’d like to just go back a bit and also indicate that one of 
my additional responsibilities was the area of syndication, 
and in that connection Paul Cohn had performed very well 
for the period that I can recall starting the beginning of 
1968 through the 1969 period, and we worked on a very 
close basis, particularly during that period of time, and 
on no one specific meeting that I can name, but it did come 
to pass that Paul Cohn indicated to me that he would like 
to become a partner again. 

Q. And what was your reaction? A. I thought that 
was a proper thought on his part. He had performed ex¬ 
tremely well and conducted himself in a manner that I 
would expect a partner to conduct himself and I felt favor¬ 
ably toward his idea. 

Q. Did you report the substance of this conversation 
to anyone? (420) A. Yes, I reported it to the executive 
committee when we next met. 

Q. And what was the reaction of the executive com¬ 
mittee to the suggestion that he become a partner? A. 
They responded favorably. 
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Q. Can I ask you, what was the basis upon which part 
ners were chosen for the firm? I’m referring to general 
partners. A. General partners were chosen only on one 
basis, and that is their talent, their ability, that which they 
could contribute to the growth of the firm. 

Q. And in your opinion and the opinion of the execu¬ 
tive committee Paul Cohn measured up to this standard 
that you had set? A. Yes, he did. 

Q. What was Paul Cohn’s responsibility in the spring 
of 1969? A. He was responsible for our syndicate depart¬ 
ment. 

Q. Was he the only one who was doing syndication at 
this time? A. Well, he had a secretary who was quite 
efficient as well, but it was Paul’s responsibility. 

Q. Can yon describe what syndication is? I (421) don’t 
think it has been brought up in this case yet. What exactly 
is meant by syndication? A. Underwritings can occur in 
one of two forms. One, a primary underwriting when an 
issuing company is selling securilles to raise capital, 
and/or it could occur when a block of stock that is already 
outstanding, that the sellers are looking to distribute it at 
one price at one time. There also in the same area could 
be unregistered offerings which would be spot secondaries. 

So in this whole area the Wall Street population refers 
to it as the syndicate depaitment. 

Q. What exactly did he do—I am assuming we are re¬ 
ferring to large blocks of stock, is that correct? A. Yes. 

Q. ''Vhat would nis responsibilities be with regard to a 
large block of stock? A. For the most part, most of the 
underwritings that we participated in were originated by 
other firms and Paul Cohn developed relationships with 
other firms and thereby we were invited in when they had 
securities for sale. Paul, who came up from the ranks and 
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knew the registered rep mentality and what could sell, had 
a sixth sense about the proportions of stock to take down 
and what he thought we could properly sell within the 
(422) framework of our organization. 

Q. Did you consult with Mr. Cohn prior to accepting 
a block of stock for syndication? A. Most of the time 
Paul Cohn would operate independently and make judg¬ 
ments himself. We had this type of confidence in him. 

Q. He would report to you what he decided or what he 
found out? A. That is right. Mr. Cohn was very well 
organized and initiated a reporting system whereby he 
reported an underwriting when it occurred and then a 
cumulative result for a month’s time. 

Q. I see. Was it his responsibility also to distribute 
this stock to the branches of Hertz, Warner? A. Yes, it 
was. 

Q. And then it was filtered down to the registered reps 
and they would offer the stock for sale? A. Yes. The line 
of communication would be Paul Cohn to the branch man¬ 
ager to indicate he had a participation in XYZ Company 
and asked them what they thought they could use by way 
of numbers of shares in their branch. He also had the 
responsibility of making fair allocations when he had 
greater interest, if he underestimated the demand in the 
organization. Other times, when he overestimated, (423) 
he would go to work and see if he could place it. 

Q. Did there come a time in 1968, the summer of 1968, 

when a decision was made by the New York Stock Ex¬ 

change that affected your business substantially? A. Are 
you suggesting the summer of ’68? 

Q. Yes. A. Yes. I believe you are referring to the 

give-up practices that existed for many years for the 

period to December 5, 1968. 
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Q. What is meant by a give-up ? A. Yes. Large insti¬ 
tutional investors, and primarily mutual funds, at that 
time were permitted to a direct of the portion of the com¬ 
mission, any portion arbitrarily they determined the mem¬ 
ber firm was willing to live with, to direct that portion to 
another firm. We enjoyed a good deal of benefits from 
this practice when it was permitted and we were the pri¬ 
mary brokers for several mutual funds and enjoyed these 
very profitable big-ticket transactions. 

Q. Was this a substantial amount of your retail busi¬ 
ness! A. It wasn’t retail business. This was apart from 
our retail business. It was an important part of our total 
mix and was an important contributor to our profits (424) 
and we realized it. 

Q. Wnat happened in September 1968 with regard to 
these give-ups? A. The practice announced with some 
lead time, I don’t recall if it was three months or longer, 
but it was no surprise. It was somewhat clear for perhaps 
the better part of a year tuat this was possible and at 
some moment it was described that all give-up practices 
had to end on December 5th of that year. 

Q. What year was that? A. 1968. 

Q. When was it decided by Hertz, Warner to give up 
or to consolidate their retail sales operation? A. We made 
a definitive decision along about the third week of January, 
1969. 

Q. And what was the decision at that time? A. We 
decided that our branch office operation was only margin¬ 
ally profitable and with the loss of the benefits from the 
give-up business that we would consolidate our operation 
in one office and sell our branch offices. 

Q. Which was going to be the remaining office? A. The 
office at 2 Broadway. 
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Q. Was Paul Cohn aware of this decision! A. Yes, he 
was. 

(425) Q. And when to your knowledge did he become 
aware of this decision! A. I would say that everyone 
in the firm became aware of it virtually at the same 
moment, and it was some late day in January, it might 
have been January 27 or 28, 1969. 

Q. How did you go about liquidating or selling off the 
branch offices that you didn’t want to keep! A. Well, 
we had a fortuitous situation that we did not plan. It 
was our idea to announce to our organization at one 
moment that this was our management decision, and we 
recognized the problems of losing an organization, so 
we indicated that ii was our policy that we would not 
sell any branch office without the branch knowing about 
it and we would permit the branch manager to show the 
branch office to some other firm with our prior knowledge. 

So that in that fashion the salesmen had some feeling 
of security that the firm would not sell anybody out or 
sell any branch out from under them. We did not plan 
it this way but the notice that we presented to our organiza¬ 
tion was picked up by Dow Jones and they called to con¬ 
firm it and they happened to speak with me an^I I con¬ 
firmed it was so. It was on the Dow Jones wire (426) 
within 10 minutes and perhaps 20 minutes later the New 
York Times called me and got the same story and they 
developed a new story about it. 

We did not issue any press release for the next morn¬ 
ing’s paper. It read well because at that time, with the 
paper crunch, many firms were thought to be in trouble, 
and we were not. This was a voluntary act that we thought 
made sense. And the Times played it just that way. 
That Times story, and subsequently there was a Fortune 
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magazine story, all generated interest in a very ordinary 
way and for the most part we made sales to other firms 
that heard about it in this very positive way. 

Q. And this started as of January of 1969? A. That’s 
correct. 

Q. Do you remember when the first office was sold 
approximately? A. I believe the first office we sold and 
the one we were most anxious to sell was the one in 
Beverly Hills, California. I believe that occurred as soon 
as March. 

Q. Now, did giving up these branch offices mean that 
you were giving up the brokerage business? A. No, it 
did not. 

Q. What were your plans for the future of Hertz, 
Warner with regard to being without the branch offices? 
(427) A. We developed some expertise in the area of 
interexchange arbitrage. We were also doing a broker- 
dealer business whereby we could properly reciprocate to 
them on regional exchanges and we were looking to develop 
this area of activity which we thought would be most 
profitable. 

Q. Is there a word for this area, one word that would 
describe taio area? A. One area would be interexchange 
arbitrage, the other a broker-dealer reciprocal business. I 
don’t know if it has a better term. 

Q. Did you ever use the word professional side of the 
business’ A. Yes, we did. I don’t know if that’s an 
industry but within our organization we called it that we 
were going professional. 

Q. As far as you know, everybody in the firm was 
aware of this at the time? A. Yes. 

Q. Including Paul Cohn? A. No question about it. 


* 
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Q. Did there come a time when you decided to sell the 
office at Broadway? A. Yes, it did occur. 

(428) Q. And to whom was that sold? A. It was sold 
to Walston & Company. 

Q. When was this sold? A. This was delivered to them 
on or about December 1, 1969. 

Q. And at that time who was the partner in charge of 
that branch? Was there a partner in charge of that branch? 
A. Well, I think you are probably thinking of Mr. J. 
Saluc. Mr. Saluc was a member of the executive com¬ 
mittee and did a certain amount of supervisory work 
relative to that branch and was close to the registered 
reps of that branch. 

Q. In your opinion what did it or what effect did 
closing the branches have on the capital requirements of 
the firm? 


Mr. Genovese: Objection, your Honor. 

Mr. Weisberg: I will rephrase the question. 

Q. Did the decision and the actual act of closing the 
branches have any effect on the capital requirements of 
Hertz, Warner? A. Yes. 

Q. What was that effect? (429) A. Basically when you 
run a retail business and you are a clearing firm such as 
we were, you permit your clients to have margin accounts 
whereby they are borrowing money from you, and that 
type of relationship with your client has certain very 
important capital requirements. So with the substantial 
reduction of retail business there was also the attendant 
reduction and need for capital. 

Q. With regard to subordinated lenders and the limited 
partners, was the firm paying any money for the capital 
contributions of these people? A. Absolutely. 
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Q. And how much were they paying? A. We paid 
6 per cent for cash and 4 per cent for the haircutted value 
of securities. And my recollection was that the hair¬ 
cutted value was 70 per cent of the total. I think Mr. 
Meyer suggested two-thirds yesterday. That might be a 
round figure, but my recollection was 70 per cent. 

Q. Did there come a time in 1969 or 1970 when capital 
was returned to limited partners or subordinated lenders? 
A. Yes. 

Q. When was that? (430) A. At year end of 1969 or 
effective January 1, 1970 we did return an important 
amount of limited and subordinated capital. 

Q. Do you have any idea how much capital it was? 
A. No, I don’t. 

Q. In round numbers, approximately how much was 
it? 


Mr. Genovese: Objection, your Honor. He said 
he didn’t have any idea how much it was. 

The Court: Sustained. 

Q. To refresh your recollection, was it thousands, 
hundreds? 

Mr. Genovese: I object, your Honor. 

Mr. Weisberg: Can I help him restore his 
memory? 

The Court: I don’t see why you should help 
him. He either knows or doesn’t know. If you 
now give him a number and he says yes, I can’t 
give it much weight anyway. 

Q. Let me put it another way. Was it thousands, 
hundreds of thousands or millions of dollars? 



282a 


Henry Warner—By Mr. Weisberg—Direct 

Mr. Genovese: I object again. 

The Court: I will allow that. 

Q. Was it thousands, hundreds of thousands or (431) 
millions of dollars! A. We were a firm that had capital— 

Mr. Genovese: I object. It is not responsive. 

The Court: Could you answer the question as 
it has been put! 

The Witness: I would have to speculate on the 
proportions and I could not give you something from 
knowledge. 

Q. Now, after Walston & Company purchased the office 
at 2 Broadway was there any discussion at that time about 
Hertz, Warner going out of business! A. Absolutely 
not. 

Q. As of March of 1970 where was the office of Hertz, 
Warner located, the main office! A. Let me fill you on 
this. When we made the deal with Walston & Company 
effective December 1, 1969, part of the arrangement was 
our having use of a certain amount of the space at 2 
Broadway for a period of six months rent free. So that 
we had shelter for our production areas for that six month 
period of time. 

Mr. Genovese: Your Honor, I move to strike 
the answer on the ground it is not in response to 
any question. 

(432) The Court: I will allow it. 

Q. Did thei co^e a time subsequent to the sale of the 
office to Walston Company when the firm decided it 
needed other space! A. Yes. We were aware that on May 
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1st we had to find some outside space and we searched the 
market and found space in the month of March and we 
signed a three year contract, a three-year lease on March 
17, 1970. I remember the date because it was St. Patrick’s 
Day. 

Q. Did you ever meet Mr. and Mrs. Fine! A. I believe 
I did. 

Q. And do you remember when it was that you met 
them! A. Yes, it was the date of Paul Cohn’s wedding 
to Leslie. 

Q. Prior to that time had you ever met Mr. and Mrs. 
Fine? A. No, I did not. 

Q. Did you ever have any communications with them? 
A. None. 

Q. Did Paul Cohn ever, to the best of your recollection, 
request any financial information of you concerning Hertz, 
Warner? (433) A. No, he did not. 

Q. Who was the person, the partner in the firm who 
would have current financial statements of the partner¬ 
ship? A. I believe when we prepared monthly statements 
they were available—they were phvsically prepared and 
delivered to the four members of the executive committee, 
and I always had a monthly statement. 

Q. Did there come a time when Paul Cohn mentioned 
his capital contribution to you? A. I don’t recall when the 
subject of Paul Cohn’s capital contribution came up. 

Q. You have no recollection of that conversation? A. 
That is correct. 

Q. Did you ever tell Paul Cohn that his capital con¬ 
tribution of $100,000 was a prerequisite to becoming a 
partner of the firm? 

• • • 

(434) A. The answer is no. 

Mr. Weisberg: No further questions. 
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Cross-examination by Mr. Genovese: 

(^. Mr. Warner, when was your first conversation with 
Paul Cohn regarding the possibility of him becoming a 
partner of llerz, Warner & Company? A. I would suggest 
that this probably occurred in the early spring ot 1969. 

(j. Do you have any recollection of that conversation, 
sir? A. There is no one moment that 1 can suggest be¬ 
cause I didn’t have any prearanged meetings with Paul. 
We saw one another constantly and I can’t pinpoint when 
this might have occurred. 

Q. Do you have any recollection of the conversation 
(435) at which the subject first came up? A. It occurred 
in the manner as 1 just testified. Paul Cohn came to me 
and told me he would like to become a partner again. 

Q. And what did you say to him, sir? A. I told him, 
as I said before, that T thought it was a proper thought. 
He was conducting himself as a manner of a partner, was 
running a very important department in a very well organ¬ 
ized way, and that T would support that position. 

Q. Was anything else said, sir? A. 1 don’t recall any¬ 
thing else material to this partnership. 

Q. When was the next conversatir with Paul Cohn 
regarding the subject of his becoming a partner. A. In 
between I reported to the executive committee of this 
conversation with Paul and T made the recommendation 
that we make the move. T was enthusiastic about it, and 
the executive committee endorsed it and I suggested to 
the executive committee that Paul ( ohn be invited in as 
a 3 per cent partner and that is the only subject that I 
discussed with Paul Cohn when I returned to him, that the 
executive committee had endorsed the idea that T was 
authorized to offer him a 3 per cent (436) partnership 
interest. 
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Q. When was this conversation, sir? A. Shortly after 
the first one. 

Q. You had the first conversation, then a meeting 
of the executive committee, is that correct? A. Yes. 

Q. Then a further conversation with Mr. Cohn in which 
you reported hack that the executive committee had ap¬ 
proved of his becoming a partner and that his participation 
would he 3 per cent, is that correct, sir? A. That’s correct. 

Q. Was anything else said in that conversation? A. I 
don’t recall anything. 

Q. When was the next conversation with Mr. Cohn re¬ 
garding his becoming a partner? A. I can’t put together 
second conversations because of the continuous nature of 
the relationship. I can suggest this: that it would have been 
a very short period of time between the first time Paul 
spoke to me and when I came back to him for the reason our 
executive committee met virtually without fail every Mon¬ 
day evening. So that the most that could have elapsed 
would have been a week’s time. 

Q. Now, we have had two conversations with Mr. Cohn, 
(437) is that correct? A. That’s correct. 

Q. Was there a third? A. There probably were count¬ 
less conversations in many ways but T cannot recall any 
other conversation that specifically dealt with an important 
area of partnership. 

Q. So you have related to the court now the full sub¬ 
stance of the conversations that you have had with Mr. 
Cohn regarding the possibility of him becoming a partner, 
is that correct? A. To the best of my recollection on this 
day. 

Q. You have no recollection of discussing a capital con¬ 
tribution with him, do you? A. That’s correct. 

Q. You have no recollection of discussing any profits of 
Hertz, Warner with him, do you? 
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Mr. Weisberg: Objection, your Honor. He just 
testified that he did. The witness just testified that 
ho said he offered Mr. Paul Cohn— 

The Court: Saying what somebody just said is 
not in itself a ground of an objection, I suppose. 

Mr. Weisberg: I withdraw the objection. 

The Court: What is the question? 

(438) (Question read.) 

The Court: You may answer. 

A. I have no recollection of discussing profits of Hertz, 
Warner with Paul Cohn. 

Q. Do you have any recollection of discussing the share 
of losses that Mr. Cohn would assume? A. I have no recol¬ 
lection of that at all. 

Q. Do you have any recollection of telling him that the 
firm had suffered financial losses? A. Absolutely not. 1 
have no recollection of that. 

Q. Do you have a recollection of telling him that you had 
monthly statements in your possession? A. I didn’t tell 
him that. 

Q. You didn’t tell him? A. T did not. 

Q. Do you have any recollection of discussing salary 
with Mr. Cohn? A. I do not. 

Q. Do you have any recollection of Mr. Cohn saying to 
you that he couldn’t live on a $15,000-a-year salary? A. 
No, I do not have any recollection of that suggestion hy 
Mr. Cohn. 

Q. Do you know what Mr. Cohn’s salary was as of the 
(439) spring of 1969? A. I only know it as a result of 
reading the deposition— 

Q. No, independently of what someone may have said, 
do you have any knowledge yourself? A. No. 
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Q. Do you have the knowledge of the range of his 
salary? A. No, it would just be a speculation. 

Q. Do you have any knowledge of Mr. Cohn discussing 
Peerless Mills with you in the spring of 1969? A. No, I 
don’t think I ever heard of the name of Peerless Mills. 

Q. Did the subject of where he was going to get his 
capital contribution come up? A. No, not with me. 

Q. Not with you. Do you remember testifying on depo¬ 
sitions, Mr. Warner? A. Yes, I do. 

Q. I asked you questions on August 16, 1973, is that 
correct, sir? A. That’s correct. 

Q. Did I ask you these questions and did you give these 
answers: 

(440) “Q. Did you have any discussion”—page 17, 
line 12—“Did you have any discussion with him as to the 
source of that capital contribution? “A. Yes. 

“Q. What did he say to you and what did you say to 
him? “A. He volunteered his father-in-law was well-to-do 
and he married his only daughter and he would request 
capital from him”? 

Did you give that answer, sir? A. It’s very possible 
I did. I’m certain I did, if you are reading from the 
deposition. 

Q. Does that refresh your recollection now, sir? A. 
Not at all. Let me say this: As a result of being the last 
witness and having heard testimony in the course of this 
trial it is hard for me to say when I heard when Mr. Cohn 
was going to make his capital contribution. I know that 
in my conversations with Mr. Cohn I never asked him 
for a capital contribution, nor do I recall his voluntarily 
advising me that he would make such a capital contribu¬ 
tion. I believe I heard of his capital contribution from 
Mr. Hertz and I believe I heard that Mr. Cohn was going 
to get capital from his in-laws. 
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(441) Q. As of this time you don’t have any recollec¬ 
tion of the conversation you testified to in your deposition? 

A. 1 have no recollection of having any conversation vith 

r-ml Cohn relative to his capital. 

Q Now, Ur. Warner, after the tael conversation yen 

presently recall with Mr. Cohn regarding the subject of 
Me becoming a partner of the firm of Hertz, Warner & 
Company, did there occur any additional convert tons m 
which you disclosed financial mformat.on to Mr. Colin 
prior to December 1, 1969! A. I don’t recall any such 

C T S A a “of S 'the spring of 1969, sir, did you know what 
Hertz, Warner's profit was for the lirst sis months of the 

fiscal year 19691 A. Yes, I did. 

Q. Do vou know it now, sir? A. Yes, I do. 

Q. What was it, sir? A. Approximately *1 million. 

Q Do you recall telling Mr. Colin that! A. No I do not. 
Q. Do you know now what the year-end financial results 
were for the period ending June 30, 1969! A. \es, I do 
(44-2) Q. What was that, sir! A. Approximately 

$ ’ 0 q°Do you recall telling Mr. Cohn that! A. No, I do not. 

0 Do'you recall when the partnership agreement, 
which has been marked Plaintiff’s Exhibit 1 m evidence 
in this case, was circulated to the partners for signature 
sir! A. I must soy I’m influenced by the testimony 
have heard so far and I wouldn’t hare had a fix on it if it 
weren’t for the triaL 

Q. Well, do you have a fix on it? A. Well, it s o vious 

from all that’s preceded— 

Q I don’t want you to tell me what preceded because 
that doesn’t help me. I’d like to have your recollection as 
to when you- A. I would have had to guess when the 
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partnership agreement came. I can’t put myself in that 
position without having—now that I have heard all the 
testimony. 

Q. Well, you have no idea independently of the testi¬ 
mony as to when it was circulated? A. That’s correct. 

Q. Do you recall when you signed it, sir? A. I’m sure 
I signed it the minute it was presented (443) to me. 

Q. Do you recall the circumstances under which you 
signed it? A. No. 

Q. Can you recall in what time period, December, 1969, 
January, 1970, you signed the agreement? A. Whenever 
the agreement was put in front of me I would have 
signed it. 

Q. That doesn’t help me. You have no idea as to time? 
A. I cannot pinpoint it, that’s correct. 

Q. Do you recall Mr. Saluc leaving the firm? A. Yes, 
I do. 

Q. When did he leave? A. He left at the time we de¬ 
livered the office to Walston & Company, so that would 
be approximately December 1, 1969. 

Q. Do you recall whether you had signed the partner¬ 
ship agreement as of that time? A. I don’t know if I did. 

Q. Do you recall Mr. David Warner being admitted as 
a partner in the firm? A. Yes, I do. 

Q. When was that, sir? (444) A. That would be ap¬ 
proximately December 2 or 3, 1969. 

Q. Do you recall whether you had signed the agreement 
as of that time? A. I don’t recall. 

• • • 

Q. Did there come a time, Mr. Warner, when you 
learned that certain persons who were designated as per¬ 
sons in Plaintiff’s Exhibit 1 did not in fact sign the agree¬ 
ment? A. I don’t know who these people are that you 
are referring to. 
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Q. I am asking you did there come a time when you 
learned that fact, that certain persons— A. When you say 
partners, Exhibit 1 is something I can’t pinpoint. 

Q. That’s my fault. It’s the partnership agreement of 
July 1, 1969. I will repeat the whole question. 

Did there come a time, Mr. Warner, when you (445) 
learned that certain persons who were listed as partners 
in the partnership agreement of July 1, 1969, Plaintiff’s 
Exhibit 1 in evidence, did not sign that agreement T A. 
The signing of that agreement was something that was 
not at all important to me at that time, and I never thought 
about it during that period. 

Q. Did there come a time when you learned that fact! 
A. I would say it could perhaps have occurred years later. 

Q. Again I refer to your deposition, Mr. Warner, par¬ 
ticularly page 26, line 23, and ask you whether you recall 
me asking you this question and you giving the answer: 

“Q. Did it ever come to your attention that cer¬ 
tain of the persons who were to be signatories to 
the July 1, 1969 partnership agreement had not 
signed it? A. Yes. 

“Q. When was that! A. I would estimate that 
was in December, 1969, January, 1970.” 

Did you give that answer, sir? A. I’m sure that I did. 

Q. Do you have any recollection of the fact now, (446) 
sirt A. I can’t be any more helpful relative to the back¬ 
ground that motivated that answer at that time. 

Q. Well, was your recollection better at that time of 
the events! A. I might say this: that prior to that depo¬ 
sition I read several other depositions and I could have 
then been influenced by what I read in those depositions 
because it appeared that the signing of that during that 
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period of time was significant and I responded then with 
that background and I respond today with what I think 
of today. 

Q. Are you telling me, Mr. Warner, that when you 
answer a question you can’t separate your own knowledge 
from what you have heard from other people! A. Let me 
say this— 

Q. Would you answer that! 

The Court: I don’t really care about the answer 
to that, if it’s all the same. 

Q. Did there come a time, Mr. Warner, when you 
learned that Messrs. Meyer and Blau would not sign the 
July 1, 1969 partnership agreement! A. Mr. Genovese, 
that whole area just was not important to me and I can’t 
think clearly— 

(447) The Court: Mr. Warner, please, just an¬ 
swer the questions. If the answer is no, please just 
say so. 

The Witness: Repeat the question and I will try 
to answer it yes or no. 

(Question read.) 

A. Yes. 

Q. When was that, sir! A. I can’t pinpoint the time. 
Q. Did you ever disclose that to Mr. Cohn! A. No. 

• • • 

Q. Did there come a time when the younger partners 
held a meeting with Mr. Hertz in the fall of 1969 or early 
1970 to your knowledge! A. I don’t recall. 
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Q. Were you ever told of such a meeting by Mr. Hertz! 
A. I don’t recall such a meeting. 

Q. Were you ever told of such a meeting! A. No. 

Q. Do you recall whether the younger partners asked 
(448) for current profit and loss statements! A. No, I 
don’t recall that. 

Q. Do you recall any partnership meetings in the firm 
of Hertz, Warner! A. Yes. 

Q. When, sir. A. I recall a meeting in January of 1970 
when several of the younger partners came forward and 
indicated they would like additional participation. 

Q. That was a partnership meeting! A. Well, we 
never had as such formal partnership meetings. The na¬ 
ture of our business, and particularly during the last year 
when there was a lesser number of us, was one in which 
we were together on a constant basis. We had an open 
door policy and everybody spoke his mind and I think 
that was one of our strengths. 

Q. Do you recall a partnership meeting at which Mr. 
Cohn made a request for partners to come up to capital! 
A. No, I do not. 

Q. Do you recall a meeting at which he discussed his 
position with Peerless and the loan of the 2000 shares of 
AT&T stock! A. No, I do not. 

Q. Do you recall a meeting at which Mr. Hertz (449) 
disclosed that the firm had suffered certain losses! A. 
No, I do not. 

Q. Now, were you consulted with respect to Mr. Saluc’s 
withdrawal from the firm! A. I believe it was something 
that I recognized was going to occur and I probably de¬ 
cided that this was a correct move at that time. I was one 
of those who would have judged this was a good move at 
that time, 
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Q. Do you have any recollection of discussing it with 
anyone? A. Not specifically. 

Q. Do you have any recollection of discussing whether 
or not his $100,000 capital contribution should be returned 
to him? A. No. This was a standard procedure, that when 
our general partners retired, and a number of them did 
when we sold our branch offices, we executed a standard 
release and it was just understood that the same thing 
would occur when Mr. Saluc retired. 

Q. \\ hat was the firm’s financial condition when Mr. 
Saluc retired? A. I thought it was quite good. 

Q. Had they sustained losses, had the firm sustained 
losses, in February, March, April, May, June, July, August 
(450) and September, 1969? A. We had operating losses 
during that period of time, that’s correct. 

Q. Now, as of the fall of 1969 do you know whether all 
of the general partners designated in Plaintiff’s Exhibit 1, 
the partnership agreement, had contributed their stated 
capital into the firm? A. As of what date? 

Q. As of the fall of 1969. Let’s pick a date, October 1, 
1969. A. I don’t know as a matter of fact whether they 
did or did not. 

Q. Do you know whether they contributed the capital 
as of November 1, 1969? A. No, I don’t. 

Q. December 1st? A. No. 

Q. Did you ever make an effort to find that out, sir? 
A. It didn’t concern me and I didn’t make an effort to do 
it. 

Q. It didn’t concern you whether the partners con¬ 
tributed their capital or not? A. That’s correct. 

(451) Q. Do you know whether the partnership agree¬ 
ment was ever filed with the New York Stock Exchange? 
A. No, I do not. 
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Q. Do you know whether the exchange ever raised ques¬ 
tions concerning the status of certain capital contributed 
pursuant to that agreement! A. I had no knowledge of 
that at all. 

Q. Did you ever discuss it with anyone! A. No. 

Q. Did you have any knowledge as to whether or not 
certain limited partners and subordinated lenders were 
leaving the firm as of December 31, 1969! A. I was aware 
that there were limited partners and subordinated lenders 
that were leaving the firm as of that time. 

Q. Have you ever seen Plaintiff’s Exhibit 3 in evi¬ 
dence! A. I have never seen this before. 

Q. Did you ever discuss with anyone whether the ex¬ 
change was of the opinion that by reason of the fact that 
certain limited partners and subordinated lenders were 
leaving the firm, the firm suffered a substantial adverse 
change in its capital position! A. Repeat the question, 
please. 

(452) (Question read.) 


A. No. 

Q. I show you what has been marked Third-Party De¬ 
fendant’s Exhibit B in evidence, a securities loan agree¬ 
ment between Peerless Mills and Paul Cohn, and ask you 
whether you have ever seen that document before. A. No, 
I have not. 

Q. Mr. Warner, I show you what has been marked as 
Plaintiff’s Exhibit 21 in evidence, a letter dated December 
29, 1970, from Mr. Held to Mr. Arthur Winard. Have you 
ever seen a copy of that letter before, sir! A. I think T 
saw this yesterday for the first time when you were look¬ 
ing for it. 

Q. Who is Mr. Arthur Winard, if you know! A. I do 
know. He is an attorney. 
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Q. Has he represented you? A. Yes, he has. 

Q. Was he representing you as of December 29, 1970 f 
A. Yes, he was. 

Q. And did you ever see a copy of the schedule which is 
attached to Plaintiff’s Exhibit 21 in evidence before yes¬ 
terday? A. No, I don’t ever recall seeing that before. 

Q. Looking at that schedule and particularly next (453) 
to your name, is the figure accurate there as to the deficit 
in your capital account? A. There is no date on this and I 
can’t indicate whether that is correct or not. 

Q. Did there come a time, Mr. Warner, when you 
learned with definity that Meyer and Blau would not sign 
the 19G9 agreement? A. I don’t know when I was aware 
that that occurred. 

Q. Did Mr. Hertz show you a copy of a leter he re¬ 
ceived from Mr. Meyer dated July 6, 1970, Plaintiff’s 
Exhibit 25 in evidence? A. I have never seen this letter 
before. 

Q. You mean before this case started? A. Before you 
just showed it to me this minute. 

Q. You saw it at your deposition, did you not? A. 
Then I don’t recall seeing it before. If you produced it 
then, I don’t recall it now. 

Q. Now, at any time, Mr. Warner, did you seek the 
approval of Messrs. Meyer and Blau to the admission of 
Mr. Cohn, Mr. Sadlier or Mr. Held as partners of the 
firm? A. I don’t recall ever discussing with Messrs. 
Meyer & Blau the admission of the three gentlemen you 
just mentioned (454). 

Q. Do you know whether that was done? A. I don’t 
know if it was. 

Q. Did you ever have a discussion with Mr. Cohn ns 
to what he could be expected to earn as a partner of 
Hertz, Warner? A. No. 
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Q. You (lid not! A. That’s correct. 

Q. Did you learn, Mr. W r ner, that Mr. Cohn had made 
his capital contribution to the firm of Hertz, Warner? A. 
Did 1 learn what? 

Q. That he in fact made his capital contribution to the 
firm? A. It’s hard for me to say now that I was aware 
that he had made his capital contribution at any time 
during my association with Hertz, Warner & Company. 
I was not preoccupied with whether Mr. Cohn made his 
capital contribution or not. I did not think of it at that 
period of time. I did not consider it a problem. 

Q. When did you leave the firm of Hertz, Warner? A. 
I left the firm at the end of April; perhaps April 27, 1970. 

Q. And who was left at the firm at that time, if (455) 
you know? A. Mr. Hertz, Mr. Sadlier, Mr. Held, Mr. 
Cohn. 

Q. Where did you go? A. I went to Axelrod & Com¬ 
pany. 

Q. Did you receive a release from the firm of Hertz, 
Warner at the time of your departure? A. Xo, I did not. 

Q. Do you have a realese as of this day? A. Xo, 1 
do not. 

Q. Have you entered into any agreement with the firm? 
A. Xo, l have not. 

Q. Have you agreed to pay back certain deficiencies in 
your capital account? A. I signed a note relative to a 
certain amount. 

Q. How much was that? A. I believe there were sev¬ 
eral notes. 

Q. For how much? 

Mr. Lipkin: Your Honor, I think we are getting 
back into the area that you ruled irrelevant with 
regard to Mr. Warner’s capital account and with¬ 
drawals and substitutions, and so on. 
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A. Why is it relevant, Mr. Genovese! 

Mr. Genovese: I think it is relevant to show 
(456) what his deficiency was, which I cannot estab¬ 
lish from the letter because everyone denies knowl¬ 
edge of the letter, your Honor, and his withdrawal 
only three months after Mr. Cohn became a partner, 
and I think it is evidence of the fraud to show what 
the deficiency was at that time. 

The Court: All right. I will allow it. 

Q. What were the amounts of the notes you signed, 
the total amounts! A. I signed notes in the total amount 
of $350,000. 

• • • 

Redirect examination by Mr. Weisberg : 

Q. Mr. Warner, how much of that $350,000 note have 
you repaid so far! A. $250,000. 

Q. How much did you have in the firm prior to paying 
back that $250,000! A. $201,000 

Q. So then you have had a lotal of $450,000 in the 
(457) firm subsequent to, let’s say, June 1, 1970! A. 
That’s correct. 

Q. What’s happened to that money! A. It’s been 
entirely lost. 

Mr. Weisberg: No further questions. 
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Recross-examination by Mr. Genovese : 

Q. How did it come about you owed $350,000 to the 
firm! 

Mr. Weisberg: Objection, your Honor. 

The Court: I don’t really think that’s important. 

I take it that that was the extent of his under¬ 
capitalization. 

Is that right! 

The Witness: That’s right. 

Mr. Genovese: That’s all the questions. 

The Court: Mr. Warner, let me ask you, when 
you left the firm, without describing it technically 
because I don’t know the technical description, it 
was dead, yes. 

The Witness: Not exactly, your Htnor. When 
we terminated at the end of April, 1970 it was our 
original plan to deliver the viable areas of our 
firm, namely, the interexchange arbitrage that I 
was then doing (458) and the broker-dealer re¬ 
ciprocal business, which we were then doing, to 
another member firm. We had the continuing 
responsibility of delivering out our public accounts. 
It was because of that responsibility and all the 
effort that went into it that we realized we couldn’t 
properly service the professional business. We 
thought it was a good decision in late April not 
to put any more input of our professional activities 
into Hertz, Warner’s clearing plant. It was our 
original plan to move the viable division into another 
member firm that had the capacity to handle it. 

Part of the arrangement was that Hertz, Warner 
& Company would make a capital contribution to 
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the other firm. Hertz, Warner had a six-week period 
of tii d to do this. Ai, the end of this six-week 
period Hertz, Warner did not make a capital con¬ 
tribution and that moment was really the last time 
Hertz, Warner & Company had income. 

The Court: That would be the end of May? 

The Witness: Mid-June. We ended late April 
or May 1st and the six weeks had been up around 
mid-June. 

The Court: Would it or would it not be correct 
to say that at the time you left the enterprise 
(4o9) was in a disastrous condition! 

The Witness: I think it’s a fair statement. 

The Court: Would that be a fair statement! 

The Witness: That would be a fair statement. 

The Court: Would it be fair to say that you 
didn’t learn that on the day you left but that you 
had been aware that this situation was developing! 

Ihe Witness: I’d like to correct the term “dis¬ 
astrous. I believe at that point we recognized it 
was a difficult situation but we had reason to believe 
that we had a viable, profitable business and that we 
could continue to earn a living from that business 
and throw off profits that would help complete the 
job of delivering out the public accounts at Hertz 
Warner & Company. I think that would be a more’ 

proper description of what our thoughts were at 
that time. 

The Court: Does that time refer to the day 

you left and went to another firm, you were still 
of that view! 

The Witness: Yes, I was. 
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The Court: But would it bo correct to say that 
for some time before your departure, physical 

(460) deparature—before I go to that, were you 
still a member of the firm after you went to work 
elsewhere? 

The Witness: No. 

The Court: You retired from the firm? 

The Witness: I had to retire. The exchange 
requires it. 

The Court: Would it be correct to say that for 
some time prior to your departure you were aware 
that the business of the enterprise was in perilous 
condition, difficult condition? 

The Witness: Yes, that would be fair. 

The Court: And for how long had you had such 
an awareness? 

The Witness: For a very short period of time. 
During the entire period from January, 1969 virtu¬ 
ally until the very end I was always very hopeful 
that we had made a correct judgment and that the 
market would do better and that volume would 
improve and that we would succeed. 

The Court: Did you still have that feeling in 
February, 1970, let’s say? 

The Witness: Yes. 

The Court: As you look back on these events, 
which I take it are not happy events in your business 
life, can you mark any point or occurrence or set of 

(461) occurrences when you were made vividly 
aware that the tide had turned, or can you mark 
any occurrences? 

I’m allowed to ask bad questions because I don’t 
work at it any more. Can you mark any occurrences 
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in retrospect that now account for turning the tide? 
I know those are two questions hut why don’t vou 
speak to them. 

The Witness: Yes. On March 17, 1070, at that 
moment of time, that is a significant time because 
at that moment we signed a three-year lease. At 
that moment we had full expectations of moving into 
the space, which we never did, and fully expected 
that we could stem the tide of this period. 

It became very apparent in a moment—it might 
have been the second week of April, 1970 that we 
were not properly prepared to do this professional 
business. We learned then that our back office, 
which was fully dedicated to delivering out the pub¬ 
lic accounts, could not properly receive and deliver 
securities to the regional exchanges where I was con¬ 
ducting this interexchange arbitrage business Wo 
became aware suddenly then that this business 
caused a substantial amount of interest expense and 

didn’t have the box, that means we didn’t have 
the available securities ourselves to receive and 
(462) deliver all the time. We found it necessarv 
to make stock loans from other firms and laying out 
capital. We were very inefficient to handle this 
business. And this business by itself appeared to be 
the most profitable, and it is, and I’m still doing it 
oday, earning a living as an employee of another 
, (!oin tf thls type of work today, and it was verv 
clear to us then that we just couldn’t properlv 
handle it. And I would suggest that this occurred 
quite suddenly in about the second or third week 
of April. 
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At that time Wall Street was just at the brink 
of collapse, and to just give you a swing of time, 
the market made its all-time high of 98.) by the 
Dow Jones averages in December, 1968, virtually 
the moment when the give-up practices stopped. 
So that was it as far as Wall Street was concerned. 
We know that now, five years later. 

During this whole period of time the market, 
abnost without any interruption, was in a declining 
phase and actually made a bottom of 630 in May, 
1970. 1 was always hopeful that there would be a 
better atmosphere. So it all culminated at that 
moment where we just stood it for such a long time, 
we had a good, profitable entity and it made sense 
to us to protect it. But with that atmosphere in 
the Street it wasn’t possible for us to take a (463) 
lot of time to show what we had to other firms. It 
was very convenient, and I didn’t do this alpha¬ 
betically, I just did it because there was someone I 
knew at Axelrod & Company. Irwin Axelrod, the 
founding partner, was our first floor broker. I 
made one call to Axelrod, who had a clearing firm 
and indicated we had a viable division that we would 
like to move. We made the deal with them in two or 
three days’ time. The moment the decision occurred, 
the action occurred in a minute. This was not 
planned and conceived in advance, that that’s the 
way it would end. We made the decision and it prob¬ 
ably, as events would show, was a good decision, 
because we terminated our firm in a most dignified 
manner, with our own capital, without any stock 
exchange contribution. We delivered out some 
30,000 public accounts. 
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I think all our limited partners, general part¬ 
ners, subordinated lenders, acted in a most honor¬ 
able way when we terminated our relationship with 
them. That’s how Hertz, Warner expired. 

The Court: If I have generated more confusion 
than I am supposed to and counsel have other 
questions, you may go ahead. 

Anything else, Mr. Genovese! 

Mr. Genovese: One question, if I ma y, y 0U r 
(464) Honor. 

Recross-examination by Mr. Genovese: 

Q. Mr. Warner, I show you Plaintiff’s Exhibit 1 in 
evidence and ask if that contains an accurate list of the 
appended general partners as of July 1, 1969. A. I would 
say it does. 

Q. Now, you testified that as of the time you left the 
firm, namely, May 1, 1970, the only people who remained 
were Mr. Hertz, is that correct! A. I think I said Mr. 
Hertz, Mr. Sadlier, Mr. Cohn and Mr. Held. 

Q. Now, when did Mr. Litt leave! A. He left simul¬ 
taneously with myself. 

Q. How about Mr. Sheldon! A. I think he left around 
January 1st. 

Q. How about Mr. Jenner! A. I would say he left 
simultaneously with myself. 

Q. How about Mr. Kramer! A. I don’t think Mr. 
Kramer ever became a partner. We intended that he be¬ 
come one but I don’t think he ever did become a partner. 
He didn’t sign the agreement. 
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A. I don’t believe he signed—I don’t think he signed 
the agreement and I believe we mutually agreed (465) 
that he would not become a partner. 

Q. How about Mr. Gilman? A. Mr. Gilman retired the 
same time that Mr. Saluc retired. 

Q. How about Mr. Sadlier? 

• • • 

By Mr. Genovese: 

Q. Mr. Sadlier? A. I’m not certain when he retired. 
Probably the same time as I did. 

Q. Mr. Carney? A. The same time as I did. 

Q. Mr. Matthews? A. Exactly the same time as I did. 

Q. Now, Mr. Warner, was there any month after Feb¬ 
ruary, 1969, when the firm of Hertz, Warner showed a 
profit? A. I specifically can’t recall any. Perhaps wo 
did, but I don’t recall any. 

Q. Well, you did receive monthly P & L’s, did you (466) 
not? A. That is correct. 

Q. Do you have any recollection of any one month, any 
one month in that period, of showing a profit? A. I can’t 
recall any right now. 

Q. Isn’t it a fact that you suffered a loss in every month 
after February, 1969? A. I don’t know that we did. 

Q. Do you recall the extent of the loss for the period 
July 1, 1969? A. No, I do not. 

Q. Do you have any idea in round numbers? A. No, 
I’m sorry, I do not. 

• • • 
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Amended Articles of Limited Partnership 
of 

Hertz, Warner & Co. 

Agreement made as of the 1st day of July, 1969 by and 
between the partners of Hertz, Warner & Co. 

WITNESSETH : 

Agreement made as of the close of business June 30, 
1969, by and between Irving E. Hertz, residing at 386 
Hartford Road, South Orange, New Jersey (hereinafter 
referred to as Hertz), Henry Warner, residing at 39 Fair- 
field Terrace, Short Hills, New Jersey (hereinafter re¬ 
ferred to as Warner), Jay Saluc, residing at 6 Midfarm 
Road, Rockville Centre, New York (hereinafter referred 
to as Saluc), Norman F. Carney, residing at 370 East 76th 
Street, New York, New York (hereinafter referred to as 
Carney), Paul Cohn, residing at 420 East 64th Street, New 
York, New York (hereinafter referred to as Cohn), Vin¬ 
cent Gonna, residing at 87-12 75th Street, Woodhaven, New 
York (hereinafter referred to as Genna), Martin L. Gill- 
man, residing at 39 Tremont Terrace, Livingston, New Jer¬ 
sey (hereinafter referred to as Gillman), Joel Held, resid¬ 
ing at 1865 East 18th Street, Brooklyn, New York (herein¬ 
after referred to as Held), Benjamin Kramer, residing at 
10 Huron Avenue, Jersey City, New Jersey (hereinafter 
referred to as Kramer), Milton Litt, residing at 200 Web¬ 
ster Avenue, Roselle Park, New Jersey (hereinafter re¬ 
ferred to as Litt), Charles Matthews, residing at 85-04 
63rd Drive, Rego Park, New York (hereinafter referred 
to as Matthews), James Sadlier, residing at 250 Clarkson 
Avenue, Brooklyn, New York (hereinafter referred to as 
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J. Sadlier), Robert Sadlier, residing at 620 2nd Street, 
Brooklyn, New York, 11215 (hereinafter referred to as 
R. Sadlier) and Kenneth Sheldon, residing at 461 Jauncey 
Avenue, Lyndhurst, New Jersey (hereinafter referred to 
as Sheldon), as General Partners; Joseph Blau, residing at 
1020 Park Avenue, New York, New York (hereinafter re¬ 
ferred to as J. Blau), Arthur Meyer, residing at Sunny- 
ridge Road, Harrison, New York (hereinafter referred to 
as A. Meyer), Benjamin I. Schiff, residing at 70 Bonnie 
Meadow Road, Scarsdale, New York (hereinafter referred 
to as B. Schiff), Louis S. Adler, residing at 6 Muirfield 
Road, Rockville Centre, New York (hereinafter referred 
to as Adler), Marjorie Alfus, residing at 1150 Park Ave¬ 
nue, New York, New York (hereinafter referred to as 
Alfus), Sydelle Meyer I/T/F Mitchell Alfus, residing at 
Sunnyridge Road, Harrison, New York (hereinafter re¬ 
ferred to as The Mitchell Alfus Trust), Sydelle Meyer 
I/T/F Wendy Alfus, residing at Sunnyridge Road, Har¬ 
rison, New York (hereinafter referred to as The Wendy 
Alfus Trust), Barney Asarnow, residing at 26 Edgemont 
Road, West Orange, New Jersey (hereinafter referred to 
as Asarnow), Florence Baron, residing at 108-48 70th 
Road, Forest Hills, New York (hereinafter referred to as 
Baron), Anne Berch, residing at 3865 Cannon Place, Bronx, 
New York (hereinafter referred to as Berch), Elena Ber- 
rie and Max Walker I/T/F Elena Berrie, residing at 52 
Woodhail Street, Lido Beach, Long Island, New York 
(hereinafter referred to as The Berrie Trust), Dr. Law¬ 
rence M. Blau, residing at 18 Channing Place, Eastchester, 
New York (hereinafter referred to as L. Blau), Tamar 
Bruckman, residing at 20 Metropolitan Oval, New York, 
New York (hereinafter referred to as Bruckman), Molly 
Burack, residing at 51 Athens Road, Short Hills, New Jer- 



307a 


Exhibit 1 

sey (hereinafter referred to as Burack), Bertha Cannold, 
residing at 900 Broadway, c/o Capital Coat, New York, 
New York (hereinafter referred to as Cannold), Leo G. 
Cunniff, residing at 35 Hillcrest Road, Cedar Grove, New 
Jersey (hereinafter referred to as Cunniff), Hilda Daitch, 
residing at Justin Road, Harrison, New York (hereinafter 
referred to as Daitch), Robert L. Feinberg, residing at 145 
Darmouth St. W. Newton, Massachusetts (hereinafter 
referred to as Feinberg), Walter Feldesman, residing at 6 
Sammis Lane, V hite Plains, New York (hereinafter re¬ 
ferred to as Feldesman), Diana Fisher, residing at 758 
Fifth Avenue, New \ork, New York (hereinafter referred 
to as D. Fisher), Philip Fisher, residing at 758 Fifth Ave¬ 
nue, New \ ork, New York (hereinafter referred to as P. 
Fisher), Lewis B. Frumkes, residing at 55 East End Ave¬ 
nue, New York, New York (hereinafter referred to as 
Frumkes), Alice Giflfuni, residing at 20 Cranford Street, 
Forest Hills, New York (hereinafter referred to as Gif- 
funi), Melvin Gold, residing at 29 Lakeview Drive, West 
Orange, New Jersey (hereinafter referred to as Gold), Sol 
Goldman, residing at P. 0. Box 607, Monticello, New York 
(hereinafter referred to as Goldman), Irving Tobin I/T/F 
Nina, Charles, and Ronald Gold, residing at 251 No. Broad 
Street, Elizabeth, New Jersey (hereinafter referred to as 
The Gold Trust), Norman Gordon, residing at 300 Central 
Park W est, New \ ork, New York (hereinafter referred to 
as Gordon), Reta Harrison, residing at 101 Old Mamaro- 
neck Road, White Plains, New York (hereinafter referred 
to as Harrison), Florence Heller, residing at 797 Rutgers 
Road, Franklin Square, New York (hereinafter referred 
to as Heller), Hertz, Warner & Co. Profit Sharing Trust 
and Heitz, Warner & Co. Foundation, Henry Hochman, 
residing at 73 Carwall Avenue, Mt. Vernon, New York 
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(hereinafter referred to as H. Hochman), Ida Hochman, 
residing at 73 Carwell Avenue, Mt. Vernon, New York 
(hereinafter referred'to as I. Hochman), Henry Kalman, 
residing at 150 Central Park South, New York, New York 
(hereinafter referred to as Ivalman), Elizabeth Klein, re¬ 
siding at 357 East 201st Street, New York, New York (here¬ 
inafter referred to as Klein), Beatrice Kolberg, residing 
at 531 E. Lincoln Avenue, Mt. Vernon, New York (herein¬ 
after referred to as B. Kolberg), Rita A. Kolberg, residing 
at Tamarack Trail, Harrison, New York (hereinafter re¬ 
ferred to as R. Kolberg), Max Lederman, residing at 87 
Beacon Hill Drive, Dobbs Ferry, New York (hereinafter 
referred to as Lederman), Murray Lerman, residing at 
1770 N. E. 101st Street, North Miami Beach, Florida (here¬ 
inafter referred to as Lerman), Selda Levine, residing at 
300 Deal Lake Drive, Asbury Park, New Jersey (herein¬ 
after referred to as Levine), Sydelle Meyer, residing at 
Sunnyridge Road, Harrison, New York (hereinafter re¬ 
ferred to as S. Meyer), Ruth Miller, residing at 4 Black¬ 
berry Lane, Westport, Connecticut (hereinafter referred to 
as Miller), Frances Modell, residing at 5 Island Avenue, 
Belle Isle, Miami Beach, Florida (hereinafter referred to as 
Modell), Francine Moss, residing at 4 Colonial Road, White 
Plains, New York (hereinafter referred to as F. Moss), 
Henry Moss, residing at 4 Colonial Road, White Plains, 
New York (hereinafter referred to as H. Moss), Edward 
Nager, residing at 11 Fifth Avenue, New York, New York 
(hereinafter referred to as Nager), Bebe Prince, residing 
at Winfield Avenue, Harrison, New York (hereinafter re¬ 
ferred to as B. Prince), Bebe Morris Prince, residing at 
Winfield Avenue, Harrison, New York (hereinafter re¬ 
ferred to as B. M. Prince), Stanley Rader, residing at 10 
Troy Drive, Short Hills, New Jersey (hereinafter referred 
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to as Rader), Irving Rosen, residing at 192 E. 151st Street, 
Bronx, New York (hereinafter referred to as Rosen), Helen 
Rothauser, residing at 44 Ball Terrace, Maplewood, New 
Jersey (hereinafter referred to as Rothauser), A. Allen 
Rothman, residing at 660 Evergreen Drive, West Hemp¬ 
stead, New York (hereinafter referred to as Rothman), 
Leonard Scheinman, residing at 4671 Palisade Avenue, 
Bronx, New York (hereinafter referred to as L. Schein¬ 
man), Richard Paul Scheinman, residing at 4671 Palisade 
Avenue, Bronx, New York (hereinafter referred to as R. 
Scheinman), Victor David Scheinman, residing at 4671 
Palisade Avenue, Bronx, New York (hereinafter r "red 
to as V. Scheinman), Annette SchifF, residing at 35 \Vxi !ge- 
wood Lane, Lawrence, New York (hereinafter referred to 
as A. SchifF), Charles Sehnall, residing at 99 Verdun Ave¬ 
nue, New Rochelle, New York (hereinafter referred to as 
C. Sehnall), Matty Sehnall, residing at 160 Fifth Avenue, 
New York, New York (hereinafter referred to as M. 
Sehnall), Dr. Richard Schneider, residing at 139 E. 35th 
Street, New York, New York (hereinafter referred to as 
Schneider), Samuel Shabus, residing at 310 Riverside 
Drive, New York, New York (hereinafter referred to as 
Shabus), Max Shuster, residing at 1610 Avenue P, Brook¬ 
lyn, New York hereinafter referred to as M. Shuster), Rob¬ 
ert Shuster, residing at 1610 Avenue P, Brooklyn, New 
York (hereinafter referred to as R. Shuster), Milton Sil¬ 
verman, residing at 450 Beach 141st Street, Belle Harbor, 
New York (hereinafter referred to as Silverman), Lucile 
A. Skalet, residing at 25 Colonial Road, White Plains, New 
York (hereinafter referred to as L. Skalet), Steven Skalet, 
residing at 25 Colonial Road, White Plains, New York 
(hereinafter referred to as S. Skalet), Frances Spector, 
residing at 200 Limvood Avenue, Fort Lee, New Jersey 
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(hereinafter i'erred to as F. Spector), Barbara Strutin, 
residing' at 37 Maplernoor Lane, White Plains, New York 
(hereinafter referred to as Strutin), Ruth Suchman, resid¬ 
ing at 172 Wilmot Road, New Rochelle, New York (herein¬ 
after referred to as Sucliman), Lillian Tabor, residing at 
160 West End Avenue, New York, New York (hereinafter 
referred to as Tabor), Sidney Tyler, residing at 249 Hoym 
Street, Fort Lee, New Jersey (hereinafter referred to as 
Tyler), and Stanley Yeskel, P. 0. Box 638, 181 Chestnut 
Street, Newark, New Jersey (hereinafter referred to as 
Yeskel), as limited partners. 

Whereas, Paul Cohn, Benjamin Kramer, Joel Hold, 
Louis Kulekofsky and James Sadlier were admitted to 
the firm as General Partners as of July 1, 1969, and 

Whereas, Robert Sadlier was admitted to the firm as 
a General Partner as of August 21, 1969, and 

Whereas, Tamar Bruckman, Frances Spector, Hilton 
Leff, and Max Shuster were admitted to the firm as 
Limited Partners on October 31, 1969, and 

Whereas, Bertha Cannold was admitted to the firm as 
a Limited Partner on November 7, 1969, and 

Whereas, Florence Heller was admitted to the firm as 
a Limited Partner on December 12, 1968, and 

Whereas, Ida Hochman and Anne Berch were admitted 
to the firm as Limited Partners on January 16, 1969, and 

Whereas, Bebe Prince and Bebe Morris Prince were 
admitted to the firm as Limited Partners on February 20, 
1969, and 
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Whereas, Robert L. Feinberg was admitted to the firm 
as a Limited Partner on March 27,1969, and 

Whereas, Samuel Shabus and Lillian Tabor were ad¬ 
mitted to the firm as Limited Partners on July 10, 1969, and 

Whereas, Wayne J. Wynne retired from the firm as a 
General Partner as of December 31, 1968, and 

Whereas, Morton Lipton and Donald J. Zadoff retired 
from the firm as General Partners as of February 28, 1969, 
and 

Whereas, Robert J. Galardi retired from the firm as a 
General Partner as of March 7, 1969, and 

Whereas, Joseph T. Murray retired from the firm as a 
General Partner as of March 31, 1969, and 

Whereas, Irwin Shapiro retired from the firm as a 
General Partner as of May 7, 1969, and 

Whereas, Morton H. Bohrer retired from the firm as a 
General Partner as of May 22, 1969, and 

Whereas, Morris Lebovitz retired from the firm as a 
General Partner as of June 6, 1969, and 

Whereas, Peter Lynch, Bert L. Gusrae, Ervin W. 
Schwarzmann, Leon Mayer, Jay Richard Leyner, and 
Albert Klein retired from the firm as General Partners as 
of June 30, 1969, and 

Whereas, Louis Kulekofsky retired from, the firm as a 
General Partner as of September 30, 1969, and 
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Whereas, Oliver Parry and Hilton Left retired from the 
firm as Limited Partners as of November 30, 1968, and 

Whereas, Alexander Konigsberg retired from the firm 
as a Limited Partner as of May 14, 1969, and 

Whereas, Richard Dreskin, Bernard Dreskin, Frances 
Dreskin as trustee under trust agreement for benefit of 
(Howard P. Dreskin) (Debra Dreskin) (Dorothy Tarr, 
Elinor Seidel, Sidney Rothbard and Irwin Rothbard) re¬ 
tired from the firm as Limited Partners as of June 30, 1969, 
and 

Whereas, Alma Glickman retired from the firm as of 
November 1, 1969, and 

Whereas, Bernard Pidto retired from the firm as a 
Limited Partner as of August 30, 1969, and 

Whereas, Julius Spector retired from the firm as a 
Limited Partner as of October 10, 1969, and 

Whereas, the parties desire to amend their Articles of 
Limited Partnership in their entirety, to be effective as of 
the close of business June 30, 1969, as follows, 

Now, Therefore, in consideratiton of the mutual obliga¬ 
tions hereunder, and other valuable considerations, the 
parties hereto agree as follows: 

First: The undersigned hereby continue the Limited 
Partnership under the name of Hertz, Warner & Co. with 
its principal place of business at 2 Broadway, New York, 
New York, and with branch offices located at other ad¬ 
dresses as the firm may deem advisable from time to time, 
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for the purpose of acting as brokers in stocks, bonds and 
other securities, and to do such other business as may be 
permitted under the rules and regulations of the New York 
Stock Exchange and other national exchanges. 

Second: The term of this agreement will commence 
on July 1, 1969, and shall continue until terminated, as 
hereinafter provided. 

Third: (a) The General Partners in this Partnership 
are: Hertz, Warner, Saluc, Carney, Cohn, Genna, Gill- 
man, Held, Kramer, Litt, Matthews, J. Sadlier, R. 
Sadlier and Sheldon. 

(b) The Limited Partners in this Partnership are: 
Meyer, J. Blau, Schiff, The Mitchell Alfu^ Trust, 
The Wendy Alfus Trust, Asarnow, Baron, Berch, The 
Berrie Trust, L. Blau, Bruckman, Burack, Cannold, 
Daitch, Feinbero, Feldesman, D. Fisher, P. Fisher, 
Frumkes, Giffuni, Gold, The Gold Trust, Gordon, Harri¬ 
son, Heller, Hertz, Warner & Co. Profit Sharing Trust, 
Hertz, Warner & Co. Foundation, H. Hochman, I. Hoch- 
man, Kalman, Klein, B. Kolberg, R. Kolberg, Lederman, 
Lerman, Levine, S. Meyer, Miller, Modell, F. Moss, 
H. Moss, Nager, B. Prince, B. M. Prince, R-.der, Rosen, 
Rothauser, Rothman, L. Scheinman, R. Scheinman, 
V. Scheinman, A. Sciiiff, C. Schnall, M. Schnall, 
Schneider, Shabus, M. Shuster, R. Schuster, Silverman, 
L. Skalet, S. Skalet, F. Spector, Strutin, Suchman, 
Tabor, Tyler, and Yeskel. 

h ourth : As of the effective date of this agreement, the 
Partners shall contribute to the capital of the firm, in either 
cash or securities, the following except where otherwise 
indicated: 
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General Partners 



. $550,000 


550,000 


. 200,000 


. 100,000 


100,000 


10.000 

R. Sadlier . 

ITulrt . 

. 10,000 

. 5,000 


. 40,000 


. 25,000 


. 5,000 


. 10,000 


. 10,000 

J. Sadlier . 

. 5,000 


Limited Partners 


J. Blau. 

.. $300,000 

A. Meyer . 

300,000 

B. Schiff . 

.. 100,000 

Adler . 

30,000 cash 


125,000 securities 

Alfus . 

... 330,000 

Mitchell Alfus T*ust ... 

10,000 cash 

Wendy Alfus Trust. 

.. 10,000 cash 

Asarnow . 

110,000 

Baron . 

10,000 cash 

Berch . 

20,000 cash 

The Berrie Trust. 

37,500 

L. Blau . 

127,000 

Bruckman . 

10,000 cash 
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Burack . $ 75,000 cash 

Cannold . 20,000 cash 

Cunniff. 110,000 

Daitch . 20,000 cash 

Feinberg . 10,000 cash 

Foldesman. 10,000 cash 

D. Fischer. 330,000 

P. Fischer. 10,000 cash 

165,000 securities 

Frurakes . 20,000 cash 

Giffuni . 10,000 cash 

Gold . 440,000 

The Gold Trust . 220,000 

Goldman . 10,000 cash 

Gordon . 10,000 cash 

Harrison . 10,000 cash 

Heller . 10,000 cash 

Hertz, Warner & Co. 

Profit Sharing Trust_ 125,000 

Hertz, Warner & Co. 

Foundation . 125,000 

H. Hochman . 30,000 cash 

I. Hochman. 10,000 cash 

Kalman . 100,000 cash 

Klein . 30,000 cash 

B. Kolberg . 10,000 cash 

R. Kolberg . 10,000 cash 

Lederman . 40,000 cash 

Lerman . 75,000 cash 

Levine. 220,000 

s - Meyer . 440,000 

Miller . 20,000 cash 

Model! . 20,000 cash 

F - Moss . 10,000 cash 
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H. Moss. 

. $10,000 cash 

Nager . 

. 30,000 cash 

B. Prince. 


B. M. Prince. 

. 10,000 cash 

Rader . 

. 115,000 

Rosen . 

. 30,000 cash 

Rotliauser . 

. 100,000 cash 

140,000 securities 

Rothman . 

. 10,000 cash 

L. Scheinman. 

. 10,000 cash 

165,000 securities 

R. Scheinman . 

. 10,000 cash 

V. Scheinman. 

. 10,000 cash 

A. Schiff. 

. 10,000 cash 

C. Schnall . 

. 20,000 cash 

M. Schnall . 

. 10,000 cash 

Schneider . 

. 225,000 

Shabus . 

10,000 cash 

M. Shuster . 

10,000 cash 

R. Shuster. 

10,000 cash 

Silverman . 

. 40,000 cash 

50,000 securities 

L. Skalet . 


S. Skalet . 

.. 10,000 cash 

F. Spector. 

. 10,000 cash 

St rutin . 

. 10,000 casli 

Suchman . 

. 20,000 cash 

Tabor . 

. 10,000 cash 

Tvlcr . 

. 75,000 cash 

Yeskel . 

. 75,000 cash 


Tn the event of the liquidation of any of the securities 
contributed by any Limited or General Partner, the cash re¬ 
sulting from such liquidation shall be retained as a capital 
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contribution of such partner and such partner shall have 
llie right to acquire new securities with the cash resulting 
from the aforesaid liquidation. 

(b) The contribution of securities made by any General 
or Limited Partner, shall forthwith upon receipt thereof 
by the Partnership, become and be Partnership property, 
and shall be treated for all purposes as capital contributed 
by said partners, provided, however, that solely for the 
purposes of determining the rights of the partners among 
themselves, all cash dividends, stock dividends, stock splits, 
profits, losses, and income charges in connection with such 
securities, shall be credited or charged to the individual 
account of such contributing partner, and shall not be 
treated as partnership income or expense, and upon the 
termination of the Partnership, or upon their withdrawal 
from the Partnership, such partners shall bo considered as 
having claim against the Partnership with respect to such 
securities contributed by them which claims shall be sub¬ 
ordinate in right of payment and subject to the prior pay¬ 
ment or provision for payment in full claims of all present 
and future creditors of the Partnership arising out of any 
matters accruing before the Termination of such Partner¬ 
ship or effective retirement of a partner as provided in 
Article “Eighth”, or the date fixed in Article “Ninth” 
hereof for the repayment of such capital. Any Limited 
Partner who shall have contributed securities as capital 
shall have the right, at any time, to withdraw all or any 
Part of such securities upon substituting therefor other 
securities having a market value at the time of such sub¬ 
stitution which is not less than that of the securities as 
withdrawn. All securities contributed by the partners of 
the firm shall be evaluated in accord with the rules and reg¬ 
ulations of the New York Stock Exchange. The value of 
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the securities contributed shall be maintained by additional 
contributions in the event of a reduction in value. How¬ 
ever, the failure on the part of the firm to request such addi¬ 
tional contributions shall not he construed as a waiver of a 
right to do so. 

(c) All interest for General and Limited Partners will 
be computed from the date the capital contribution is made. 
Interest will be paid to the General and Limited Partners 
on cash contributions, at the rate of six per cent (6%) per 
annum, or higher, to be determined by the majority of the 
Executive Committee, payable monthly. Interest will be 
paid to the General and Limited Partners on securities 
contributed a« capital to the firm, on the net value as estab¬ 
lished under the rules of the New York Stock Exchange as 
of the date hereof, at a rate to be determined by a majority 
of the Executive Committee of the firm, payable monthly. 
In the event that the securities contributed shall appreciate 
in value, the firm shall not be obligated to pay interest on 
any amount in excess of the net value agreed. By action of 
a majority of the Executive Committee, the payment of 
interest to General Partners may be waived. 

Fifth : The firm shall pay to the following General 
Partners, as an expense of the business, the following 
salaries: 


Hertz . 

.... $25,000 per annum 

Warner . 

.... 25,000 per annum 

Carney . 

.... 25,000 per annum 

Saluc . 

.... 25,000 per annum 

Held. 

.... 20,000 per annum 

R. Sadlier. 

_ 20,000 per annum 

Sheldon . 

. 20,000 per annum 

Litt. 
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Genna . $16,000 per annum 

Cohn . 15,000 per annum 

Matthews . 15,000 per annum 

J. Sadlier. 12,000 per annum 

Gillman . draw vs. production 

Kramer . draw vs. production 


It is understood that the amount of the abovementioned 
salaries of all of the General Partners as stated, may be 
amended by action of the majority of the Executive Com¬ 
mittee. 

Sixth : (a) All profits and losses arising from the Part¬ 
nership, excepting changes in value of securities contrib¬ 
uted by partners and excepting changes in memberships in 
the New York Stock Exchange, American Stock Exchange, 
Midwest Stock Exchange, Philadelphia-Baltimore-Wash- 
ington Stock Exchange, National Stock Exchange, Boston 
Stock Exchange and Pacific Coast Stock Exchange, shall 
be shared among the partners in the following proportions: 


General Partners Profits Losses 

Hertz .'•. 11 . 00 % " 16.55% 

Warner . 11 . 00 % 16.55% 

Carne y . 9.00% 13.53% 

Saluc . 9.00% 13.53% 

Cohn . 3.00% 4.51% 

Matthews . 3 . 00 % 4 . 51 % 

R. Sadlier . 2.u0% 3 . 02 % 

Held . 1 . 00 % 1.50% 

Sheldon . 1 . 00 % 1.50% 

G f nna .50% .75% 

Litt .50% .75% 

J- Sadler.50% . 75 % 

Gillman .50% .75% 

Kramer.50% . 75 % 


52.50% 
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Limited Partners 

Profits 

Losses 


. 6.00% 

9.02% 


. 6.00%> 

9.02% 


. 2.00% 

3.01% 





100 . 00 % 


The Limited Partners listed above shall share in any 
losses sustained by the firm, in the percentage indicated, 
but only to such extent as their stated capital contribution 
to the firm. 


Limited Partners 

Profits 

Losses 


.75% 

No losses 


1.50% 

No losses 

Mitchell Alfus Trust. 

.10%- 

No losses 

Wendy Alfus Trust . 

.10% 

No losses 

.50% 

No losses 


.10% 

No losses 


.20% 

No losses 

The Berrie Trust. 

.25% 

No losses 


.75% 

No losses 


.10%) 

No losses 


.50% 

No losses 


.20% 

No losses 


.50% 

No losses 


.20% 

No losses 


,10%c 

No losses 


.10%- 

No losses 


1.50% 

No losses 


.85 % 

No losses 


.20% 

No losses 


.10% 

No losses 

Gold . 

2 .00% 

No losses 
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Limited Partners 

Profits 

Losses 

The Gold Trust . 

1 .00% 

No losses 

Goldman . 

.10% 

No losses 

Gordon . 

.10% 

No losses 

Harrison . 

.10% 

No losses 

Heller . 

Hertz, Warner & Co. Profit Shar- 

.10% 

No losses 

ing Trust . 

.75% 

No losses 

Hertz, Warner & Co. Foundation 

.75% 

No losses 

H. Hochman . 

.30% 

No losses 

I. Hochman . 

.10% 

No losses 

Kalman . 

1 .00% 

No losses 

Klein . 

.30% 

No losses 

B. Kolberg . 

.10% 

No losses 

R. Kolberg . 

.10% 

No losses 

Lederman . 

.40% 

No losses 

Herman . 

.50% 

No losses 

Levine . 

1 .00% 

No losses 

S. Meyer. 

2 .00% 

No losses 

Miller. 

.20% 

No losses 

Modell . 

.20% 

No losses 

F. Moss. 

.10% 

No losses 

H. Moss. 

.10% 

No losses 

Nager . 

.30% 

No losses 

B. Prince . 

.10% 

No losses 

B. M. Prince. 

.10% 

No losses 

Rader . 

.50% 

No losses 

Rosen. 

.30% 

No losses 

Rothauser . 

1.50% 

No losses 

Rothman . 

.10% 

No losses 

L. Scheinman. 

.85% 

No losses 

R. Scheinman . 

.10% 

No losses 

V. Scheinman . 

.10% 

No losses 
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Limited Partners 

Profits 

Losses 

A. Schiff. 

.10% 

No losses 

C. Schnall . 

.20% 

No losses 

M. Schnall . 

.10% 

No losses 

Schneider . 

. 1.00% 

No losses 

Shabus . 

.10% 

No losses 

M. Shuster . 

.10% 

No losses 

R. Shuster . 

.10% 

No losses 

Silverman . 

.50% 

No losses 

L. Skalet . 

. 1.00% 

No losses 

S. Skalet. 

.10% 

No losses 

F. Spector . 

.10% 

No losses 

Strutin . 

.10% 

No losses 

Suchman . 

...20% 

No losses 

Tabor . 

.10% 

No losses 

Tyler . 

.50% 

No losses 

Yeskel . 

.50% 

No losses 


42.65% 

(b) J. Blau, A. Meyer and B. Schiff shall be liable for 
losses arising from the Partnership, as scheduled herein, 
only to the extent of their capital contribution to the 
Partnership, after which time, the General Partners of the 
Partnership shall participate in the additional losses aris¬ 
ing from the Partnership in proportion and relation to 
such General Partner’s participation in the profits arising 
from the Partnership, which shall be on a pro rata basis 
which shall equal 100 % of such additional losses. 

(c) The partners agree that a float of 4.85% of the net 
profits may remain unallocated until the close of the 
Partnership’s calendar year, unless new partners are ad¬ 
mitted in the interim, at which time distribution thereof 
may be determined by the majority of the Executive 
Committee. 
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(d) Any losses sustained by the Partnership as a 
result of a wrongful act or gross negligence of any partner 
shall be charged against the partner causing the same. 

Seventh: Exchange Membership 

(A) For the purposes of this paragraph (Seventh 
(A)) Sheldon and Genna shall be referred to as Sheldon/ 
Genna. However, the terms of this agreement shall be 
binding upon Sheldon and Genna, as individuals and noth¬ 
ing herein shall be intended to mean that the obligations 
of one of the individuals, shall be contingent upon or, in 
any way dependent upon the obligations of the other. 

Sheldon/Genna, who is a member of the New York 
Stock Exchange in good standing, agrees as such member 
of the New York Stock Exchange, to continue such mem¬ 
bership until the termination or dissolution of the firm 
or until his death or incompctency, whichever event occurs 
first, and he shall contribute to the Partnership the use and 
overall rights and benefits of such membership in the New 
York Stock Exchange. He shall not be entitled to any 
allowance of interest by reason of such contribution. He 
shall not sell or otherwise dispose of such membership as 
long as the use thereof is contributed by him to the Partner¬ 
ship as herein provided. All expenses of such member¬ 
ship, so long as the same shall be contributed to the use 
of the Partnership, shall be charged as an expense of the 
business to the Partnership. 

Sheldon/Genna, agrees, so far as may be necessary 
for the protection of the creditors of the firm, and subject 
to the Constitution and Rules of the New York Stock Ex¬ 
change, that the proceeds of the transfer of his membership 
shall be an asset of the Partnership. 
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Upon the firm ceasing to be a member firm of the New 
York Stock Exchange, or upon the receipt by Sheldon/ 
Genna or his legal representative of written notice that 
the >m will, on a stated date cease to be a member firm, 
or terminate the Partnership Agreement, or upon the 
receipt of notice of the member retiring from the firm, or 
upon his death, incompetency, expulsion from membership 
in any Exchange or his adjudication of insolvency: 

Sheldon/Genna or his legal representative shall have 
the unqualified right during a period of thirty days there¬ 
after, except that in the case of death or incompetency 
of Sheldon/Genna such period shall be deemed to expire 
ten days after the appointment of the representative or 
committee for Shei.don/Genna, to elect, by giving written 
notice thereof to the Executive Committee of the Partner¬ 
ship, to retain such membership in the New York Stock 
Exchange, upon payment to the Partnership of the amount 
necessary to purchase another membership, together with 
such transfer and other fees as may be required by the 
Exchange to be paid in connection with the purchase of 
the membership. Upon the firm receiving notice in writing 
within the period mentioned, that Sheldon/Genna or his 
legal representatives elect not to retain said membership, 
or upon the expiration of said period without such notice 
of election to retain, or notice of election not to retain, 
having been given to the Executive Committee of the Part¬ 
nership, then Sheldon/Genna, his legal representatives 
or the committee, shall forthwith, at the direction of the 
majority of the Executive Committee of the firm either, 

(a) Sell said membership and pay the proceeds 
over to the firm or, 

(b) Transfer such membership to a person desig¬ 
nated by the majority of the Executive Committee 
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of the firm, and satisfactory to the Board of Govern¬ 
ors of said Exchange. 

Upon the disposition of such membership, the apprecia¬ 
tion or depreciation thereof shall be credited or debited 
among the General Partners of the firm in proportion to 
their capital contributions. In no event shall Sheldon/ 
Genna receive less than one-half of that amount which he 
would receive if all General Partners were to share equally. 

In the event of the death of Sheldon/Genna, the Part¬ 
nership shall be entitled to have the use of such mem¬ 
bership on the New York Stock Exchange from the date 
of his death until the termination of the status of such 
continuing or new firm or until a member of the Exchange 
is admitted to such firm as a General Partner, and, inso¬ 
far as may be necessary for the protection of creditors 
of the new or continuing firm, and subject to the Constitu¬ 
tion and Rules of the Exchange, the proceeds of his mem¬ 
bership shall be in asset of the continuing Partnership 
during such period, and any claims of his Estate thereto 
shall be fully and completely subordinated to any and all 
creditors o! such continuing Partnership or of both the 
present and the new Partnership. 

(B) For the purposes of this paragraph (Seventh (B)) 
Litt and J. Sadlier shall be referred to as Litt/J. Sadlier. 
However, the terms of this agreement shall be binding upon 
Litt and J. Sadltek, as individuals and nothing herein shall 
be intended to mean that the obligations of one of the in¬ 
dividuals shall be contingent upon or, in any way dependent 
upon the obligations of the other. 

Litt/J. Sadlier, who is a member of the American Stock 
Exchange in good standing, agrees as such a member of 
the American Stock Exchange, to continue such member- 
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ship until the termination or dissolution of the firm, or 
until his death or incompetency, whichever event occurs 
first, and he shall contribute to the Partnership the use 
and overall rights and benefits of such membership in the 
American Stock Exchange. He shall not be entitled to any 
allowance of interest by reason of such contribution. He 
shall not sell or otherwise dispose of such membership as 
long as the use thereof is contributed by him to the Partner¬ 
ship as herein provided. All expenses of such member¬ 
ship, so long as the same shall be contributed to the use 
of the Partnership, shall be charged as an expense of the 
business to the Partnership. 

Litt/J. Sadlier agrees, so far as may be necessary 
for the protection of the creditors of the firm, and subject 
to the Constitution and Rules of the American Stock Ex¬ 
change, that the proceeds of the transfer of membership 
shall be an asset of the Partnership. 

Upon the firm ceasing to be a member firm of the Amer¬ 
ican Stock Exchange, or upon the receipt by Litt/J. 
Sadlier or his legal representative of written notice that 
the firm will, on a stated date cease to be a member firm, 
or terminate the Partnership Agreement, or upon the re¬ 
ceipt of notice of the member retiring from the firm, or 
upon his death, incompetency, expulsion from membership 
in any Exchange, or his adjudication of insolvency: 

Litt/J. Sadlier or his legal representative shall have 
the unqualified right during a period of thirty days there¬ 
after, except that in the case of death or incompetency 
of Litt/J. Sadlier such period shall be deemed to expire 
ten days after the appointment of the legal representative 
or committee for Litt/J. Sadlier to elect, by giving writ¬ 
ten notice thereof to the Executive Committee of the Part¬ 
nership, to retain such membership in the American Stock 
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Exchange upon payment to the Partnership of the amount 
necessary to purchase another membership, together with 
such transfer and other fees as may be required by the 
Exchange to be paid in connection with the purchase of 
the membership. Upon the firm receiving notice in writ¬ 
ing within the period above mentioned, that Litt/J. 
Sadlier, or his legal representatives elect not to retain 
said membership, or upon the expiration of said period 
without such notice of election to retain, or notice of elec¬ 
tion not to retain having been given to the Executive Com¬ 
mittee of the Partnership then Litt/J. Sadlieb, his legal 
representatives or committee, shall forthwith, at the di¬ 
rection of the majority of the Executive Committee of the 
firm 


(a) sell said membership and pay the proceeds 
over to the firm, or 

(b) transfer such membership to a person desig¬ 
nated by the majority of the Executive Committee 
of the firm, and satisfactory to the Board of Gover¬ 
nors of said Exchange. 

Upon the disposition of such membership, the proceeds 
thereof shall be distributed among the General Partners 
the firm in proportion to their capital contributions. 

In the event of the death of Litt/J. Sadlier, the Partner¬ 
ship shall be entitled to have the use of such membership 
on such Exchange from the date of his death until the 
termination of the status of such continuing or new firm 
or until a member of the American Stock Exchange is 
admitted to such firm as a General Partner, and, insofar 
as may be necessary for the protection of creditors of the 
new or continuing firm, and subject to the Constitution 
and Rules of the Exchange, the proceeds of his member- 
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ship shall bo an asset of the continuing Partnership during 
such period, and any claims of his Estate thereto shall 
be fully and completely subordinated to any and all credi¬ 
tors of such continuing Partnership or of both the present 
and the new partnership. 

(C) Carney, who is a member, in good standing, of the 
Midwest Stock Exchange, the Boston Stock Exchange and 
the Pacific Coast Stock Exchange, and Warner, who is 
a member in good standing of the Philadclphia-Baltimore- 
Washington Stock Exchange and the National Stock Ex¬ 
change, individually agree as such members of the named 

Exchanges: . 

To continue such membership until the termination or 

dissolution of the firm, or until his death or incompetency, 
whichever event occurs first, and he shall contribute to the 
Partnership the use of overall rights and benefits of such 
membership. He shall not be entitled to any allowance 
of interest of such contribution. He shall not sell oi 
otherwise dispose of such membership as long as the use 
thereof is contributed by him to the Partnership as herein¬ 
before provided. All expenses of such membership, so 
long as the same shall be contributed to the use of the 
Partnership, shall be charged as an expense of the busi¬ 
ness to the Partnership. 

So far as may be necessary for the protection ot the 
creditors of the firm, and subject to the Constitution and 
Rules of the particular Exchange, the proceeds of the 
transfer of his membershv shall be an asset of the Partner¬ 


ship. 


Upon the firm ceasing to be a member firm of the par¬ 
ticular Exchange, or upon the receipt by Carney and/or 
Warner, or their respective legal representative of written 
notice that the firm will, on a stated date cease to be a 
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member firm, or terminate the Partnership Agreement, or 
upon the receipt of notice of the member retiring from the 
firm, or upon his death, incompetency, expulsion from 
membership in any Exchange, or his adjudication of in¬ 
solvency : 

Carney and/or Warner or his legal representative shall 
have the unqualified right during a period of thirty days 
thereafter, except that in case of his death or incom¬ 
petency, such period shall be deemed to expire ten days 
after the appointment of the legal representative or com¬ 
mittee for the member, to elect, by giving written notice 
thereof to the Executive Committee of the Partnership, 
to retain such membership in the Particular Exchange 
upon payment to the Partnership of the amount necessary 
to purchase another membership, together with such trans¬ 
fer and other fees as may be required by the Exchange 
to be paid in connection with the purchase of the member¬ 
ship. Upon the firm receiving notice in writing within 
the period above mentioned, that Carney and/or Warner 
or his legal representatives elect not to retain said mem¬ 
bership, or upon the expiration of said period without 
such notice of election to retain, or notice of election not 
to retain having been given to the Executive Committee 
of the Partnership, then Carney and/or Warner, his legal 
representatives or committee, shall forthwith, at the direc¬ 
tion of the majority of the Executive Committee of the 
firm, either 

(a) sell said membership and pay the proceeds 
over to the firm, or 

(b) transfer such membership to a person desig¬ 
nated by the majority of the Executive Committee of 
the firm, and satisfactory to the Board of Governors 
of said Exchange. 
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Upon the disposition of such membership, the proceeds 
thereof shall be distributed among the General Partners of 
the firm in proportion to their capital contributions. 

In the event of the death of Carney and/or Warner, the 
Partnership shall be entitled to have the use of such mem¬ 
bership on such Exchange from the date of his death until 
the termination of the status of such continuing or new firm 
or until a member of the particular Exchange is admitted 
to such firm as a General Partners, and, insofar as may be 
necessary for the protection of creditors of the new or 
continuing firm, and subject to the Constitution and Rules 
of the Exchange, the proceeds of his membership shall be 
an asset of the continuing Partnership during such period, 
and any claim of his Estate thereto shall be fully and com¬ 
pletely subordinated to any and all creditors of such con¬ 
tinuing Partnership or of both the present and the new 
Partnership. 

Eighth: (a) Any Limited Partner of the firm may re¬ 
tire at any time by giving ninety days written notice to the 
Executive Committee, of his intention to retire, which 
notice shall be mailed to the members of the Executive 
Committee of the firm at the address given above, and the 
retirement of said Limited Partner shall be effective ninety 
days after the mailing of such notice, or on the last day of 
the fiscal quarter in which such notice is given, whichever is 
later. 

(b) Upon the effective date of the retirement of a Lim¬ 
ited Partner, as specified in paragraph Eighth (a) herein, 
such retired Limited Partner shall he entitled to receive the 
amount of his capital contribution if such contribution was 
in cash. 
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(c) Any General Partner of the firm may retire at any 
time by giving ninety days written notice to the Executive 
Committee of his intention to retire, which notice shall be 
mailed to the members of tbe Executive Committee of the 
firm at the address given above, and the retirement of said 
General Partner shall be effective ninety days after the 
mailing of such notice, or on the last day of the fiscal 
quarter in which such notice is given whichever is later. In 
the event that any General Partner retires from the firm, 
the name and goodwill of the firm shall have no value in 
computing his distributive share o^ the assets of the firm. 

(d) In the event of the retirement of any General Part¬ 
ner, (for the purposes of this Agreement the adjudication 
in bankruptcy of any partner or expulsion of any partner 
irom membership in any Exchange, shall be treated the 
same as if such partner had retired as of date of adjudica¬ 
tion or expulsion) such General Partner’s interest in the 
net profits of the Partnership shall terminate on the date 
of his or her retirement and his or her capital contribution 
shall be returned to him or to her on said date, less his or 
her share of the losses, if any chargeable to such General 
Partner. The remainder of such partner’s distributive 
share of the net assets including his or her share of the net 
profits shall be paid to such partner not less than ninety 
(90) days from the date of such retirement. In the event 
of the retirement of a partner who has contributed se¬ 
curities as all or part of his capital contribution, such 
partner shall have the right to demand and receive on 
account for the return of his capital contribution, securities 
of issues which such partner contributed to the capital of 
the Partnership. 

(e) In the event of the retirement of any General or 
Limited Partner hereto, prior to the execution of a new 
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partnership agreement, the Executive Committee of the 
firm, or any member of the firm designated by the Executive 
Committee, shall have the full i>ower and authority to sign, 
for said retiring partner, a new partnership agreement or 
amendment thereto, which agreement or amendment notes 
the retirement of said retiring partner. 

Ninth: In the event of the death or adjudication of 
incompotcncy of any General or Limited Partner during the 
partnership term, the Partnership shall not terminate and 
the capital contributed l>y such partner shall remain with the 
Partnership for ninety days from the last day ot the month 
in which he died or was adjudicated. At the option of the 
remaining General Partners, this capital may be returned 
at any time during said ninety-day period on ten dajs 
notice to the legal representatives of the Estate of said 
deceased partner. During the period that the capital con¬ 
tributed by such decreased or incompetent partner remains 
with the Partnership, the Committee for such incompetent, 
or his legal representative, shall be entitled to interest at 
the rate of six (G%) per cent per annum on the total value 
of the capital retained by the firm, payable monthly to 
his legal representative, and his interest in the profits and 
losses of the firm shall cease as ot the last day of the month 
in which his death occurred or in which he was adjudicated 
incompetent. The majority of the Executive Committee of 
the firm shall have the right to distribute the interest of 
said deceased or incompetent partner in profits and losses 
of the firm to the General Partners as they deem advisable. 
Tn the event of the death or adjudication of incompetency 
of any General or Limited Partner during the Partnership 
term, the capital contribution and interest of said deceased 
or incompetent partner, until the repayment thereof to his 
legal or personal representatives, shall remain with the 
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Partnership at the risk of the business and shall be con¬ 
sidered as capital of the Partnership, in the same manner 
and to the same extent as the capital contributed by a 
Limited Partner, and any claims of the personal repre¬ 
sentatives of said incompetent or deceased partner thereto 
shall be subordinate in right of payment and subject to the 
prior payment or provision for payment in full of claims 
of all present or future creditors of the Partnership arising 
out of any matter occurring prior to the date herein fixed 
for the repayment of such capital and interest. 


Tenth : During the existence of the Partnership, true 
and correct books of account shall be kept and such books 
shall, at all times, be accessible to any of the partners at 
all reasonable business hours and be open to the inspection 
of any legal representatives of any deceased partner or by 
any person by him thereto authorized. 


Eleventh: (a) In the exercise of their respective func¬ 
tions, the General Partners shall diligently devote substan¬ 
tially all of their full time to and employ themsel\aks in the 
business of the Partnership and shall be faithful to each 
other in all transactions relating to the firm, and give, 
whenever required, a true account of all business trans¬ 
actions arising out of or connected with the conduct of the 
Partnership and shall not, without the written consent of 
all the other General Partners, employ either the capital or 
the credit of the Partnership in any business other than the 
said Partnership business. Each of the General Partners 
agree that he will not do any act detrimental to the best 
interests of the Partnership, or which would make it impos¬ 
sible to carry on the ordinary business of the Partnership. 
Each General Partner shall punctually pa> his individual 
debts a..d liabilities, and shall at all times keep indemnified 
the other partners and the assets of the Partnership, against 
the same. 
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(b) It is further agreed that the majority of the Execu¬ 
tive Committee shall have the final decision with regard to 
the policies of the firm and the business or the management 
thereof, including the sale of various assets of the firm, 
without notice, not amounting to the final dissolution of the 
firm, and shall have the final decision with reference to any 
dispute which may arise as the result of its business or 
policy decisions, and shall also have the right to terminate 
the Partnership on ninety days notice to all partners and 
to add additional General or Limited Partners to the firm, 
as well as request the retirement of any General or Limited 
Partner on ninety days notice. 

(c) The Executive Committee shall consist of the fol¬ 
lowing General Partnens: Hbrtz, Warner, Saluc and 
Carney. The numerical majority of the Executive Com¬ 
mittee shall have all powers to direct the operations of this 
firm in accord with the terms and provisions set forth in 
this Agreement. 

Twelfth: Each of the General Partners agrees with 
the others that during continuance of this Partnership he 
will not make, endorse or accept, in the firm’s name or in 
his individual name, any note, bill, draft or check as accom¬ 
modation for any person or persons whatsoever, or enter 
into any bond as surety or guarantor, or otherwise become 
surety for any person or persons whatsoever, or make 
use of the firm name in any way except in the business 
and for the benefit of said firm, or make or endorse any 
notes, bills or drafts in his individual name, without the 
written consent of the majority of the Executive Com¬ 
mittee. 

All of the partners agree that any one or all of the 
General Partners may, during the continuance of the Part¬ 
nership, for his own account and benefit enter into any 



335a 


Exhibit 1 

transaction (either in his own name or any other name) 
involving the purchase or sale of any stocks, bonds, securi¬ 
ties, commodities, options, or rights of any sort in respect 
thereto even where such transaction or transactions may 
deprive the Partnership of an opportunity for Partnership 
piolit, provided, however, that the time devoted to such 
transaction or transactions will be insubstantial, and the 
General Partners involved will nevertheless devote sub¬ 
stantially all of their full time to and employ themselves 
in the business of the Partnership. 

The Partners hereby certify to each other that they 
ha\e no outstanding indebtedness or lawsuits pending of 
which they have not advised their co-partners, and they 
hereby agree to advise their co-partners without delay of 
any litigation which may be started against them. 

Thirteenth: The General Partners hereto agree that 
all securities, cash and other property of any kind or 
nature and all interests therein which may from time to 
time be held by tne Partnership for each such partner 
respectively, or in his behalf, (including all securities, cash 
or other property segregated, or in a safekeeping account) 
shall forthwith, upon the receipt thereof by the Partner¬ 
ship, become and be Partnership property, and shall be 
treated for all purposes as capital contributed by him, 
provided, however, that solely for the purpose of determin¬ 
ing the rights of the partners among themselves, all profits, 
losses, income and charges in connection with such securi¬ 
ties, cash, property and interests therein shall be credited 
or charges to each partner’s respective individual account 
and shall not be treated as Partnership income or expense, 
and upon the termination of the Partnership, or upon his 
ceasing to be a Partner therein, for any reason, he shall 
be considered as having a claim against the firm with re¬ 
spect to such securities, cash property and interests therein, 
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which claims shall be subordinate in right of payment 
and subject to the prior payment or provision for pay¬ 
ment in full of claims of all present and future creditors 
of the Partnership (and any successor Partnership in 
which he may be a General Partner), arising out of any 
matters occurring before the termination of such 1 artnei- 
ship (or successor Partnership) or his ceasing to be a 
partner therein for any reason. 

The partners shall be privileged, at any time, with the 
consent of the majority of the Executive Committee, to 
make withdrawals, in whole or in part, or to substitute 
cash for securities, securities for cash, and securities for 
other securities in excess of their capital contributions 
hereinbefore set forth. All substitutions shall be for cash 
or securities of equal value as of the time ot such sub¬ 
stitution. 

Fourteenth : The firm shall pay such business expenses 
of the General Partners, and in such amounts, as shall be 
approved by the majority of the Executive Committee. 
In addition to such expenses it is recognized that the 
General Partners incur business expenses which, because 
of their character, are not susceptible to precise computa¬ 
tion and accounting. This category includes some personal 
contact and entertainment expenses which are very im¬ 
portant to the Partnership business and which are incurred 
by the General Partners at their homes, clubs, and other 
places of entertainment. Also included are miscellaneous 
business expenses such as telephone calls, taxis, tips, gitts, 
etc., which are intermingled with the General Partners’ 
personal expenses. Instead of charging these expenses 
to the firm, with the resulting uncertainty as to items and 
amounts, the General Partners have agreed to bear such 
expenses out of their own funds. The distributive shares 
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of firm income provided for in the Partnership Agreement 
have been established bearing in mind the fact that the 
business expenses described herein are to be paid for by 
the partners individually. 

Fifteenth: (a) The General and Limited Partners of 
the firm do hereby appoint Hertz, Warner, Saluc and 
Carney as a Special Committee of the partners, which 
Committee shall have full power and authority on behalf 
of the partners of this firm, at any time and from time to 
time to (1) designate one or more of the employees of 
the firm to assign securities registered in the name of the 
fiiin, to execute powers of substitution, and to guarantee 
the signatures of others to assignments of securities, with 
the same effect as if the name of the firm had been signed 
under like circumstances by one of the General Partners 
of the firm, (2) to adopt and authorize the use of a mechan¬ 
ically reproduced facsimile signature of the firm in con¬ 
nection with the assignment of securities registered in the 
name of the firm, (3) to designate one or more of the 
employees of this firm to sign written contracts covering 
“seller’s option,” “when issued,” and “when distributed” 
transactions in the name of the firm with the same effect as 
if the name of the firm had been signed under like circum¬ 
stances by one of the General Partners of the firm, and 
(4) to execute and file with any National Securities Ex¬ 
change, in the name and on behalf of this firm, and the 
several partners thereof, any and all such powers of attor- 
neys, agreements and other instruments (including agree¬ 
ments of indemnification) as may by any such Exchange 
be required to evidence action under (1), (2) or (3) above. 

(b) Each partner upon executing these Articles of 
Limited Partnership, specifically ratifies and approves all 
such powers of attorney, agreements and other instruments 
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(including agreements of indemnification) as may there¬ 
tofore have been executed and filed on behalf of this firm 
with any Nation*! Securities Exchange and which are still 
in force, in connection with designating one or more em¬ 
ployees of this firm to assign securities registered in the 
name of the firm and to guarantee the signature of others 
to assignments of securities, in connection with adopting 
a mechanically reproduced facsimile seignature for use 
as the signature of the firm, or in connection with designat¬ 
ing one or more employees of this firm to sign written 
contracts covering “seller’s option,” “when issued” and 
“when distributed” transactions in the name of the firm. 

(c) Any three of said committee may act for said firm 
of Hertz, Warner & Co. with the same force and effect as 
if the four members had acted. 

Sixteenth : In the event of the dissolution of the Part¬ 
nership the business of the Partnership shall be liquidated 
in accord with the Limited Partnership laws of the State 
of New York. Such liquidation shall be commenced im¬ 
mediately upon the date of such dissolution and shall be 
completed as expeditiously as possible. Such liquidation 
shall be conducted by IIertz, Warner, Saluc and Carney, 
who shall act without compensation. For the purpose of 
liquidation the firm name shall not be regarded as an asset, 
and the right to use the name of Hertz, Warner & Co. shall 
be the sole property of Hertz and Warner. In the event 
of the incompetence and/or death of Hertz or Warner, ilie 
name of the firm shall become the property of the surviving 
partner, whose name appears therein. 

Seventeenth : Any notice required hereunder to be 
given to any party hereto may either be served personally 
upon him or may be sent by registered mail to his last 
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known post-office address as shown on the records of the 
Partnership. Such notice shall be deemed to have been 
given when so served or upon the expiration of forty-eight 
hours after such mailing. Except as otherwise specifically* 
provided in this Agreement, notice to any General Partner 
shall be deemed to constitute notice to the Partnership. 

Eighteenth : Any controversy arising out of or relat¬ 
ing to this Agreement or the breach thereof shall be sub¬ 
mitted to and settled by a Board of Arbitration appointed 
by the Board of Governors of the New York Stock Ex¬ 
change and said arbitration proceedings shall be conducted 
in accordance with the rules and regulations of the New 
York Stock Exchange. The parties hereto for and on behalf 
of themselves and all who may claim under them shall 
be conclusively bound by the decision of the Board of 
Arbitration. 

Nineteenth: This Agreement shall in all respects bind 
and inure to the benefit of the parties hereto and their 
respective heirs, executors, administrators and assigns to 
the extent set forth herein. 

Twentieth: Notwithstanding any other provision of 
this agreement, it is agreed that the investment by the 
partnership in Hertz, Warner Affiliated Corp. (“Affiliated 
Corp.”) be carried at the amount invested therein by the 
partnership and that, upon termination of a partner’s 
interest in the partnership the amount due him from his 
interest in the Affiliated Corp. shall be the result of the 
application of the percentage listed in his name in Schedule 
A & B attached hereto, to the amount of earned surplus 
of the Affiliated Corp. as of termination date. 

For the purpose of this computation, the earned surplus 
of the Affiliated Corp. shall mean the earned surplus as 
adjusted to reflect operations to the termination date, re- 
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duced l)y the amounts of said earned surplus due to others, 
hut without the requirement to increase said earned surplus 
for unrealized options, rights, warrants or other potential 
assets such as patents, etc. Good will and all assets not 
reflected on the hooks of account shall be valued at $1.00. 
Contingent liabilities shall be taken into account at an 
amount determined by the Executive Committee of the 
Partnership. 

Schedule A— General Partners of the Partnership 


Name Profits 


Hertz. 18.60% 

Warner . 18.60% 

Carney. 15.21% 

Saluc . 15.21% 

Cohn. 5.07% 

Matthews . 5.07% 

R. Sadlier . 3.39% 

Held. 1.70% 

Sheldon . 1.70% 

Genna . .84% 

Litt.84% 

J. Sadlier .84% 

Gillman . .84% 

Kramer. .84% 


Schedule B —Limited Partners 


Name Profits 


J. Blau . 1.58% 

A. Meyer . 1.58% 

B. Schiff.53% 

Adler.20% 
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Name Profits 


Alfus . .40% 

Mitchell Alfus Trust. .03% 

Wendy Alfus Trust. .03% 

Asarnow . .13% 

Baron . .03% 

Berch . .05% 

The Berrie Trust. .06% 

L - Blau . .20% 

Bruckraan . .03% 

Burack. 

Cannold. . 05 % 

t’unniff.13% 

Baitch . .05% 

Feinberg . .03%, 

Feldesman . .03% 

D. Fisher . . 40 % 

P. Fisher . .22% 

Frumkes . . 05 % 

Giffuni. .03% 

Gold . . 50 % 

The Gold Trust . .26% 

Goldman . .03% 

Gordon . .03% 

Harrison . .03% 

Holler . .03% 

Hertz, Warner & Co. Profit Shar¬ 
ing Trust . .20% 

Hertz, Warner & Co. Foundation .20% 

H. Hochman . .08% 

I. Hochman . .03% 

Kalman . .26% 

Klein . .08% 
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Name Profits 


B. Kolberg. 03 % 

R, Kolberg. 03 % 

Lederman . .10% 

Lerman . .13% 

Levine . -26% 

S. Meyer . .50% 

Miller. 05 ^ 

Modell. 05 % 

F. Moss . .03% 

H. Moss . - 03 % 

Nager . .08% 

B. Prince . .03% 

B. M. Prince . .03% 

Rader. .13% 

Rosen. .08% 

Rothauser. •40% 

Rothman. .03% 

L. Scheinman . .22% 

R. Scheinman . .03% 

V. Scheinman . -03% 

A. Schiff.03% 

C. Sclmall.05% 

M. Schanll . .03% 

Schneider . .26% 

Shabus. .03% 

M. Shuster . .03% 

R. Shuster . .03% 

Silverman . .13% 

L. Skalet.26% 

S. Skalet.03% 

F. Spector. .03% 
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Name 
Strutin . 
Suchman 
Tabor .. 
Tyler ... 
Yeskel .. 


Profits 

.03% 

.05% 

.03% 

.13% 

.13% 


Twenty-first: This agreement may be executed in 
counterparts, all of which, taken together, shall be deemed 
one original. 


In Witness 1\ hereof the parties hereto have hereunto 
set their hands as ot the day and year above written. 

General Partners 


Irving E. Hertz R. Sadlier 

Joel Held 


Henry Warner Joel Held 


Norman F. Carney Kenneth Sheldon 


Jay Saluc Vincent Genna 

Paul Cohn Milton Litt 

Paul Cohn Milton Litt 

Charles Matthews 


Charles Matthews 


James Sadlier 
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Martin L. Gillman Benjamin Kramer 

Limited Partners 


Joseph Blau Florence Baron 


Arthur Meyer Anne Berch 


Benjamin I. Schiff Elena Berrie I/T/F 

Elena Berrie 


Louis S. Adler Max \\ alker I/l/i 

Elena Berrie 


Marjorie Alfus Lawrence M. Blau 


Sydelle Meyer I/T/F Tamar Bruckman 

Mitchell Alfus 


Sydelle Meyer I/T/F Molly Burack 

Wendy Alfus 


Barney Asarnow Bertha ('annold 


Leo G. Cunniff 


Sol Goldman 
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Hilda Daitch 


Norman Gordon 

Robert L. Feinberg 


Reta Harrison 

Walter Feldesman 


Florence Heller 


Hertz, Warner & Co. Profit 
Sharing Trust 

P ; una Fisher 

By 

Irving E. Hertz 

Philip Fisher 

By 

Norman F. Carney 

Lewis B. Frumkes 

By 

Henry Warner 

Trustees 

Alice Giffuni 


Hertz, Warner & Co. 
Foundation 

Melvin Gold 

• By 

Irving E. Hertz 
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. By. 

Irving Tobin I/T/F Nina, Norman F. Carney 

Charles and Ronald Gold 


By .. 

TJ-tr 

Henry Warner 

Selda Levine 

. . 

Jay Saluc 

Sydelle Meyer 


Trustees 


Henry Hochman 


Ida Hochman 


Henry Kalman 


Elizabeth Klein 


Beatrice Kolberg 


Rita A. Kolberg 


Max Lederman 


Murray Lerman 


Irving Rosen 


Ruth Miller 


Frances Modell 


Francine Moss 


Henry Moss 


Edward Nager 


Bebe Prince 


Bebe Morris Prince 


Stanley Rader 


Samuel Shabus 



Helen Rothauser 


Max Shuster 
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A. Allen Rothman 

Robert Shuster 

Leonard Scheinman 

Milton Silverman 

Richard Paul Scheinman 

Lucile A. Skalet 

Victor David Scheinman 

Steven Skalei 

Annette Schiff 

Frances Spectoi 

Charles Schnall 

Barbara Strutin 

Matty Schnall 

Ruth Suchman 


Richard Schneider Lillian Tabor 


Sidney Tyler Stanley Yeskel 

Retired Partners 


Wayne J. Wynne 

Bert L. Gusrae 

Morton Lipton 

Ervin W. Schwarzmann 

Donald J. Zadoff 

Leon Mayer 

Robert J. Galardi 

Jay Richard Leyner 

Joseph T. Murray 

Albert Klein 
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Irwin Shapiro 

Louis Kulekofsky 

Morton H. Bohrer 

Oliver Parry 

Morris Lebovitz 

Hilton LefT 

Peter Lynch 

Alexander Konigsberg 

Richard Dreskin 

Alma Glickman 

Bernard Dreskin 

Bernard Pidto 

Frances Dreskin 

Julius Spector 


As Trustee under Trust 
Agreement for Benefit of 
(Howard P. Dreskin) 
(Dorothy Tarr, Elinor 
Seidel, Sidney Kothbard 
and Irwin Kothbard) 


Plaintiff's Exhibit 2 

Letter of Peerless Mills, Ino. to 

American Telephone & Telegraph Co. 

(Post-Marked Jul. 7 ’70 Registered R.R.R.) 
(PHOTOSTAT) 

(See opposite 99* ) 



















Teenless Fills, Inc. 
(Jo Fin. A.(. Fine 
5750 (ollind Avenue 
Flaml Beach, Florida. 


Tliss (lundt 

Anenlcan Telephone <£ Teleymph. (o. 
T/leoAUAij. Dept. 

Stochs (f Bond. Division 
/% Bnoadwaiy 

New yo/th (ity, New y 0 /ik I 0 G 07 


Tef. 2000 sha/ms AT <£ T 

(entlficale FokJ / - Ok2Tj 


Dean. hliss (lundt, 


(onfinrhuy oun anal instructions of. July. J, n70, you 
ana hereby insinuated to place a " stop transfer " on the above 
referenced certificate registered in the name of Teenless Fills, 
Inc. This " stop towns fen " is to nemain until funthen written ' 
notice fnom the undersiyned. 

Kindly send me umitten confutation of the above reryiest. 


Vewy tnuly 'jours, 

Tearless Fills, Inc. 

by: A.(. Fine, Tres dent 


ONLY COPY AVAILABLE 


Plfi. £;jli. L.L..ZZZ 

C. A. Wivliaslini, C.S.R. 

6 - 7 - 7 / 
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Plaintiffs Exhibit 3 

NEW YORK STOCK EXCHANGE 
Department of Member Firms 
4 New York Plaza 
at Broad and Water Streets 
New York, N. Y. 10004 

May 1, 1970 

Hertz, Warner & Co. 

Two Broadway 

New York, New York 10004 

Attention: Mr. Robert D. Sadlier 

Gentlemen: 

We have enclosed for your information a copy of the 
report that was prepared in connection with the recent 
visit made to your organization by the Exchange. 

The report is based on a review of your books and 
records as well as discussions with appropriate personnel. 
If in your review you note any point of information or 
comment that does not appear factual, please let us know. 
In addition, we invite any other comments you may have on 
this report. 

Thank you for your cooperation. 

On Page 1, a few areas were noted by our examiners 
as net being properly handled by your organization in 
its calculation of its capital position. As such we would 
appreciate your confirming that if similar items exist in 
future computations the correct treatment will be accorded 
them. 


4 
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Your firm’s capital position as of January 30, 1970 
was as follows: 


Aggregate Indebtedness . $16,743,000 

Net Capital . 892,000 

Ratio . 1878% 

Ratio of non-exempt securities to 
excess Net Capital. 95.0-1 


As you are no doubt aware, the Exchange considers 
this capital ratio and ratio of non-exempt securities to 
excess Net Capital an important guideline of an organiza¬ 
tion’s capital position. When such exceeds 1500% and 
10.0-1, we feel the organization is highly vulnerable to a 
capital violation. Hence, we are interested in learning 
what steps have been or will be taken to restore your 
organization’s margin of safety by reducing these ratios 
to below 1500% and 10.0-1 respectively. 

Additionally, would you please supply us with your 
firm’s latest capital position—supplying us with Aggregate 
Indebtedness, Net Capital, Capital Ratio, Ratio of non¬ 
exempt securities to excess Net Capital. 

On Page 3, the examiner mentions that Alma Glickman 
is a proposed subordinated lender. In this regard, are you 
now in a position to supply us with the required documenta¬ 
tion evidencing this subordinated loan. 

The last paragraph on Page 5 and first paragraph on 
Page 6 indicated several security positions that remained 
unsegregated for one month. In this regard would you 
please advise us of the progress that you have made in 
properly segregating these positions. 

Additionally, the examiner points out that these un¬ 
segregated securities are being used for bank loan col- 
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lateral. In this regard would you please advise us of the 
cause of this situation, and the steps taken to insure that in 
the future customers’ fully paid securities are promptly 
segregated. 

The last paragraph on Page 7 and continuing on Page 8 
points out your organization’s problems in reconciling de¬ 
tail dividend records with general ledger accounts. In this 
regard would you advise us of the progressJthat you have 
made in determining the receivables relative to 1969 divi¬ 
dends and collecting them as they are established. 

On Page 9, paragraph 3 the examiner indicates that 
Paul Cohn has a borrowing for “capital” purposes. In 
this regard will you please supply us with the required 
documentation evidencing this “capital’ borrowing. As a 
point of information the proceeds of this loan cannot be 
considered “good capital” until the loan has been approved 
by the Exchange. 

If you have any questions please do not hesitate to 
contact me. 

Very truly yours, 


Enc. 


David O’Connell 
David O’ Connell 

Finance Specialist 
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NEW YORK STOCK EXCHANGE 

Department of Member Firms 

March 19, 1970 

Report on Visit to Messrs. Hertz, Warner & Co. 

Re: Current Capital Computation 

The firm’s computation of its capital position as of 
January 30, 1970, prepared by Mr. Raymond Novak, con¬ 
troller, was prepared substantially in accordance with 
Rule 325 (Capital Requirements). Amounts and security 
positions used in this computation were found to be in 
substantial agreement with the books and records, except 
for the following: 


Net Capital 
Not included — additions: 

1. General partner—equity . $ 10,080 

Not included or Erroneously included — deductions : 

1. Limited partners credits included twice $ 50,000 

2. Limited partners credits paid out during 


January, 1970 . 40,000 

3. Cash margin deficiency—customers _ 25,800 

4. Decrease relative to firm accounts. 16,065 

5. Buy-in loss. 16,038 

6. Difference in undistributed loss. 7,655 


$ 155,558 










354a 


Exhibit 3 

Aggregate Indebtedness 


Xot included: 

1. Customer credits 

2. Bank overdrafts 


$1,102,459 

151,096 


$1,253,555 


Erroneously included: 

1. Limited partners and subordinated lend¬ 

ers—credits . 

2. Excess credits applicable to the securities 

shipped draft attached account . 

3. Difference in accrued expenses . 

4. General partner credit. 


$ 271,337 


70,140 

11,020 

6,774 


$ 359,271 


After giving effect to the foregoing, the firm’s capital 
position at January 30, 1970 was approximately as follows: 


Aggregate Indebtedness . $16,743,000 

Net Capital . 892,000 

Ratio . 1,878% 


Commitments: 


30 % 

$5,228,000 

10% 

141,000 

7i/ 2 % 

262,000 

5% 

110,000 

4% 

45,000 

1% 

190,000 

-0- 

215,000 


6,191,000 
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The ratio of non-exempt commitments to excess Net 
Capital was 95 to 1. The total non-exempt securities of 


$5,227,593 is categ rized as follows: 

General partners . $ 799,232 

Limited partners . 1,671,833 

Subordinated lenders. 2,008,943 

Firm . 696,343 

Partly secured customers accounts 51,242 

$5,227,593 


Included in the foregoing capital computation are the 
following general partners individual accounts included in 
accordance with the firm’s partnership agreement: 

Ledger Long Valuation 



Debit 

Credit 

Non- 

Exempts 

Exempts 

Irving E. Hertz 

$16,514.50 


$ 144,000 

$ 347,000 

Henry Warner 


$118,972.14 

462,400 


Paul Cohn 



94,000 


David Warner 

375.00 


81,300 


Norman F. Carney 


39,758.64 

15,582 


Joel Held 


3,245.73 

1,950 



$16,889.50 

$161,976.51 

$ 799,232 

$ 347,000 
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Also included in the aforementioned capital computa¬ 
tion are the following subordinated accounts: 


Ledger Long Valuation 


Lender 

Debit 

Credit 

Non-Exempts 

Exempts 

Lucille Adels Skalet 

$171,089.25 


$ 670,376 


Henry Kalman 



399,500 


Max Ledcrman 


$ 55.37 

41,860 

$ 118,800 

Elizabeth Klein 


510.61 

100,917 


Charles Schnall 




78,800 

Frances Modell 


486.38 

38,320 

39,200 

Ralph Lipson 


487.75 

69 372 


Francine Moss 



4', "’0 


Leonard Scheinman 


302.67 

57,^0 


Bertha Cannold 



15,610 

39,500 

Anne Beich 


5,000 >0 

61,200 


Walter Feldesman 


43,310.01 



Philip Fisher 


40,000.00 



Others (17) 


38,243.90 

507,068 

75,550 


$171,089.25 

$128,397.29 

$2,008,943 

$ 351,850 


The maturity date as stated in the subordination agree¬ 
ments is as follows: “Maturity is December 31, 1969, and 
thereafter for successive additional terms of two years 
unless six months before December 31, in any odd num¬ 
bered year thereafter, the customer shall give written 
notice to the firm terminating the agreement as of the 
succeeding December 31, whereupon it shall terminate on 
such date”. The firm may terminate the agreement at 
any time by sending a written notice of termination to 
the lender. 

The firm maintains an account for Alma Glickman who 
has indicated to the firm in a letter dated November 1, 
1969, that she is a subordinated lender in the amount of 
$250,000 of securities. The firm has not received a signed 
subordination agreement and Mr. Abe Carey, assistant 
controller, stated that interest on the account has not been 
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paid for December 1969 nor for January 1970. The Net 
Capital value of securities in the account at January 30, 
1970 was $207,340 which was not included in the previously 
mentioned capital position. 

Also included in the aforementioned capital computa¬ 
tion are the following limited partners accounts in accord¬ 
ance with the firm’s partnership agreement: 


Ledger 


Long Valuation 
Non- 



Dsbit 

Credit 

Exempts 

Exempts 

Syddle Meyer ... 


$ 68,846.97 

$ 328,898 


Diana Fisher .... 


6,247.77 

323,752 


Marjorie Alfus .. 


6,599.83 

255,650 


Philip Fisher .... 


10,000.00 

165,000 


Leonard Schein- 





man . 


21,526.41 

148,757 


Richard Schneider 


3,438.32 

124,800 


Arthur Meyer ... 


2,802.38 

104,506 


Lucille Adels 





Skalet. 

$43,516.63 


99,750 


Lawrence Blau .. 


9,369.75 

23,600 

$ 79,200 

Joseph Blau .... 


6,905.32 

47,120 

49,500 

Helen Rothauser 


25,000.00 


134,640 

Milton Silverman 


40,000.00 

50,000 


Benjamin I. Schiff 


’ 100,000.00 



Murray Lerman . . 


75,000.00 



Sidney Tyler .... 


75,000.00 



Henry Kalman .. 


100,000.00 



Others (37) .... 


678,578.11 




$43,516.63 

$1,229,314.86 

$1,671,833 

$263,340 : 


Short 

Valuation 

Non- 


$9,750 


$9,750 
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The following capital is being retired and withdrawn 
from the firm in the months indicated; the amounts stated 
are of January 30, 1970 and includes ledger credits plus 
the Net Capital value of securities. 


General, limited partners 
and subordinated 

lenders. 

Subordinated lender 
Subordinated lenders ... 


Amount Month 


$278,111.95 February, 1970 
28,980.00 March, 1970 
88,351.00 April, 1970 


$395,442.95 

The following items were effected (additions) in the 
month of February, 1970. 


1. Reduction of investment in the firm’s 

corporate affiliate 

2. General partner’s capital 


$ 200,000 
55,000 


$ 255,000 


The firm has an operations loss at January 30, 1970 ot 
approximately $485,000. Excluded from the above loss are 
the following: 

1. Partly secured customer accounts $ 36,784 

2. Unsecured accounts 142,087 

$ 178,871 


1. Reserve for unsecured—account 469-2 


$ 203,047 
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Mr. Robert D. Sadlier stated that he is the general part¬ 
ner primarily responsible for the firm’s compliance with 
Rule 325. Mr. Sadlier also stated that Mr. Novak prepares 
the monthly capital position a.id that in Mr. Novak’s ab¬ 
sence Mr. Carey can also prepare a capital position. The 
capital computations are reviewed by Mr. Sadlier and they 
are retained for at least three years. 

Review of the capital computation prepared as of De¬ 
cember 31, 1969 indicated it was, with exception of certain 
items, prepared substantially in accordance with the rule. 
There was a substantial adverse change in the capital ratio 
of the firm in January 1970 which was due primarily to 
the retirement and withdrawal of limited partners and 
subordinated lenders capital of approximately $2,000,000. 

A test-check of certain securities, by reference to the 
stock record, indicated there were twenty-six securities 
which remained undersegregated, in most cases from Janu¬ 
ary 30, 1970 to February 27, 1970. This w r as a test period 
and did not include any test for the period prior to January 
30, 1970. A listing of these securities is attached to this 
report; next to each security are five positions, the first 
position represents the stock record at January 30, 1970, 
the second at February 6, the third at February 13, the 
fourth at February 20 and the fifth at February 27. The 
schedule indicates that these securities remained under- 
segregated, in most cases, even after considering fail to 
receive and firm transfer locations; it appears that, in most 
cases, the undersegregated securities are being used for 
bank loan collateral. A listing of the securities was given 
to Mr. Sadlier. 

Review and discussion with Mr. Joel Held, general 
partner, indicated that the firm is not marking their order 
tickets as prescribed in Rule 433 relative to “long sales”. 
Relative to over-the-counter securities, Mr. Held stated 
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that it is the firm’s policy to effect a sale only if the cus¬ 
tomer is long at the time of the sale. Mr. Held stated 
further that order tickets will be noted in the future as 
prescribed in the rule. 

The firm has been in the process of delivering out thei r 
customer accounts. Mr. Sadlier stated that the firm started 
delivering accounts in June 1069; the special operations 
questionnaire as of June 30, 1969 showed that the firm 
sent out 19,544 customer statements. Mr. Sadlier stated 
that approximately 6,300 customer statements were sent 
out for the end of February, 1970. 

The firm is presently negotiating with Schweickart & 
Co. and Evans & Co., Inc., with respect to the delivering 
of approximately 4,000 customer accounts. At the present 
time, there is no formal agreement with either firm, lio.v- 
ever, it is expected there will be an agreement with one 
of the firms mentioned in about two weeks. Thereafter, 
the firm plans to discontinue retail trades for its customers 
and trades relative to the above accounts will be on a fully 
disclosed and introducing basis. 

Mr. Sadlier stated that the bulk of the accounts which 
remain, approximately 2,000, are customer accounts with 
individual instructions to be delivered to various brokers. 
Mr. Sadlier estimates that the physical delivery of these 
accounts should be completed by May, 1970. 

Mr. Sadlier stated further that the firm has discon¬ 
tinued clearing trades for their institutional accounts. 
Trades relative to March 2, 1970 and subsequently there¬ 
after are being introduced to Schweickart & Co., on a fully 
disclosed and introducing basis. Settlements of the accounts 
with respect to activity up to March 2, 1970 will be between 
Hertz, Warner & Co., and the customer. The trial balance 


* 
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as of March 6, 1970 indicated the following debits and 
credits with respect to these institutional accounts: 

Debits Credits 

$1,286,117.69 $1,093,089.25 


Mr. Sadlier stated that the general and limited partners, 
subordinated and firm accounts will be retained by the firm. 
The partly secured and unsecured accounts, approximately 
165, will probably be retained by the firm. 

Mr. Sadlier advised that the firm has no formal internal 
audit department. 

Discussion with certain of the firm’s personnel indi¬ 
cated that the fails to deliver and receive detail totals were 
in agreement with the general ledger accounts at January 
30, 1970 and that fail confirmations are sent out monthly; 
omnibus accounts were curretly reconciled as of February 
6, 1970 and that the firm’s bank accounts were currently 
reconciled to January 30, 1970 as of March 4, 1970. 

It was noted that the firm maintains several dividend 
accounts for 1969 and prior years. The dividends which 
the firm charged at January 30,1970 were debits of $262,657 
and short values of $321,806, credits of $39,034 were in¬ 
cluded in Aggregate Indebtedness which represents the 
totals of the various dividend accounts. The firm maintains 
a dividend 1969 account, #315-1, which had a net debit 
balance at January 30, 1970 of $229,401 which is included 
in the above debit total of $262,657. Mr. Sadlier stated that 
the last time the detail records, for this account, were tied 
into the general ledger was at July 30, 1969. Mr. Hermes 
Nazario, who is in charge of the dividend department, 
stated that the posting of the detail records for this account 
went to October, 1969 and sporadically thereafter. Mr. 
Sadlier stated that he presently has two individuals work- 
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ing on this account to determine what the various receiva¬ 
bles are in order that they can be collected as they are 
established. Relative to dividends applicable to 1970, Mr. 
Nazario stated that detail records, by security, are being 
set up so that these records can be tied into the general 
ledger. 

A review of the special operations questionnaire as of 
January 30, 1970 indicated that responses to certain ques¬ 
tions was “not applicable” (response for dividends over 
30 days) or “no records maintained”. In reviewing the 
respective ouestions it was found that the firm has the 
necessary records in order to answer the respective ques¬ 
tions. Mr. Norman F. Carney, general partner, stated that 
the answers to future operation questionnaires will be 
prepared by the firm’s certified public accountants. 

The firm’s books and records are produced by Auto¬ 
matic Computer Services, Inc., and were currently posted 
at March 3, 1970. 

The contents of this report were reviewed with Messrs. 
Carney and Sadlier on March 10, 1970 at which time the 
following was stated: 

1. The firm has no material liabilities, actual, con¬ 
tractual or contingent not recorded on the books of ac¬ 
count. 

2. There has been no change in the subordinated ac¬ 
counts previously mentioned. 

3. The only partner borrowing for capital purposes is 
Mr. Paul Cohn which borrowing consists of 2,000 shares of 
American Telephone & Telegraph, due October 31, 1970. 

A. J. Iovine 

A. J. Iovine —Examiner 

R. \V. Lee—E xaminer 

mbt 

JB 
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New York Stock Exchange 
Department of Member Firms 
4 New York Plaza 
at Broad and Water Streets 
New York, N. Y. 10004 

May 11, 1970 

Hertz, Warner & Co. 

2 Broadway 

New York, New York 10004 
Attention: Mr. Robert Sadlier 
Gentlemen: 

Reported under Question 12A of the audited financial 
questionnaire as of November 2, 1969 were the following 
subordinated lenders to the corporation: 

Berrie Trust 
Mr. Burack 
Mr. CunnifF 

Hertz, Warner & Co. Foundation 

Hertz, Warner & Co. Profit Sharing Trust 

Mr. Lerman 

Mr. B. Schiff 

Mr. Tyler 

Mr. Yeskel 

Mrs. Glickman 

Our records indicate that we have not received the required 
documentation evidencing these loans. Before the proceeds 
of the above loans can be considered “good capital”, the 
required documentation must first be submitted for our 
review and approval. 
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Reported under Part III (J) (1) were the following capi¬ 
tal borrowings: 

Borrower Lender Type 

Paul Cohn Peerless Mills, Inc. Securities 

Ben Kramer Ruth Kramer Cash ($25,000) 

A review of our liles indicates no evidence of these capital 
borrowings. These “capital” borrowings must be re¬ 
viewed and approved by the New York Stock Exchange 
before they can lie looked upon as being “good capital”. 

Additionally, our records indicate the following “capi¬ 
tal” borrowing that should have been reported under Part 

HI (I) (1) : 

Borrower Lender Type 

Henry Warner Ina F. Warner Securities 

Would you please advise us if this borrowing has been 

repaid or was omitted in error. 

According to Part III(B)2, $25,004 was required to 
properly margin customers’ security accounts in accord¬ 
ance with the provisions of Rule 431. Please advise us if 
we are correct in assuming that vails for this amount have 
since been issued and met. 

Reported under Part 11(d) were substantial amounts 
to be withdrawn within the text six months. Would you 
please advise us of the steps that you have taken or will 
be taking to replace this capital. 

The $55,000 reported under Question 14c evidencing an 
agreement to pay a retired general partner was charged to 
net capital in our analysis. 

The information supplied under Question 6G reflected 
fully paid securities not segregated in the aggregate of 
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$27,382,321. Please advise us if these securities were seg¬ 
regated or properly disposed of subsequent to the audit 
date. 

Of this above total, we note that securities amounting 
to $16,912,610 were in the following locations: 

Box . $ 8,683,377 

Stock loan . 1,208,850 

Bank loan . 7,020,383 

$16,912,610 

In this regard, we would appreciate your advising us of 
the length of time these securities remained unsegregated, 
the circumstances attributed to these conditions, the num¬ 
ber of items in each location, and the steps taken to pre¬ 
vent recurrences 

The following items reported under Question 6C 

“customers party secured accounts” were handled as fol¬ 
lows : 

1. The ledger debit of $240,944 and short values 
of $63,841 were charged to net capital in our 
analysis. 

2. The ledger credit of $13,136 and long values 
of $207,877 were allowed in our analysis. 

The ledger debit of $1,247,018 reported under Question 
11(B)3 evidr -ng undistributed profit and loss account 
was charged to net capital in our analysis. 

The following items reported under Question 13 were 
handled as follows: 

(b) The ledger of $679 and short values of 
$13,760 evidencing insurance claims in transit were 
charged to net capital. 
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(d) The $2,000,000 ledger debit in your corporate 
affiliate was charged to net capital. 

(g) The $18,300 debit evidencing “accrued in¬ 
terest receivable—customers debit balances” was 
charged to net capital. 

(k) The ledger debit of $312,957 and short values 
of $360,065 evidencing “dividends receivable” were 
charged to net capital, additionally no value was 
allowed for longs of $455,942. In future responses, 
please carefully identify items that are “within 30 
days.” 

(l) Short values of $28,649 representing “divi¬ 
dends payable” were charged to net capital and 
“no value” was given for longs of $130,125. 

(m) “Mergers and exchange accounts effecting 
arbitrages of customers’ securities”— 

1. The ledger debit of $53,794 and short values 
of $137,269 were charged to net capital. 

2. The ledger credit of $8,876 was included in 
aggregate indebtedness and “no value” was allowed 
for longs of $212,039. 

Additionally, would you advise us of the nature 
of these items and if they have since been consum¬ 
mated. 

(nl The ledger debit of $15,666 and short values 
of $78 512 evidencing “dividends receivable and pay¬ 
able—regional exchanges” were charged to net 
capital in our analysis—as a point of information 
the ledger credit of $61 was included in aggregate 
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indebtedness and “no value” was allowed for lones 
of $33,089. 

(s) Short security differences of $201,829 were 
reported. Would you please advise us of the prog¬ 
ress that you have made in resolving these dif¬ 
ferences. 

If you have any questions, please do not hesitate to 
contact us. 

Very truly yours, 

David O’Connell 
David O’Coni.'ell 
Finance Specialist 
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American Telephone & Telegraph Company 
195 Broadway 
New York, N. Y. 10007 
Phone (212) 393-2151 

Treasury Department 
Stock and Bond Division 

December 17, 1970 

Mr. A. C. Fine, President 
Peerless Mills Co., Inc. 

5750 Collins Avenue 
Miami Beach, Florida 33141 

Dear Mr. Fine: 

Mr. Paul Cohn has asked me to write to you in order 
to keep you advised of our investigation of the transfer of 
a 2000 share certificate registered in the iiaiJiC of Peerless 
Mills, Inc. 

On December 9 and December 15, Mr. Cohn and I dis¬ 
cussed this matter over the telephone. In the meantime, 
our Legal Department has given a preliminary review of 
the case, and they have said that a mistake was made in 
processing this transfer. 

I am now in the process of contacting Hertz, Warner 
& Co. to ascertain their position on this matter. We are 
also further investigating the transfer itself here in our 
office. 

Mr. Cohn is to call me on Friday, December 18, and in 
any event, I will continue to keep you informed as to the 
action being taken. If you wish *;o write, or to call me 
collect, please do so at Area Code 212-393-2780. 
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Thank you in advance for your continued patience. 

Yours very truly, 

Janet L. Clundt 

(Miss) Janet L. Clundt 

Correspondent 


JLC/jc 

c.c.: Mr. Paul Cohn 

160 East 65th Street, Apt. 12-C 
New York, N. Y. 10021 
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HERTZ, WARNER & CO. 
Members New York Stock Exchange 
Two Broadway 
New York, N. Y. 10004 
(212) 425-8000 


November 21, 19G9 

Dear Partner: 

Enclosed please find a copy of the new Partnership 
Agreement for which we require your signature in the 
appropriate space provided therein. Upon execution, please 
return the agreement in the self-addressed envelope pro¬ 
vided. 

After this office receives your signed copy, I will make 
arrangements to have a fully executed copy reprinted and 
sent to you for your files. 

Your prompt response to this request would be most 
appreciated. Trusting this letter finds you in good health, 
I remain 

Very truly yours, 

Joel Held 

Joel Held 
General Counsel 

JH :mif 
Encs. 
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NEW YORK STOCK EXCHANGE 
Department of Member Firms 
4 New York Plaza 
at Broad and Water Streets 
New York, N. Y. 10004 


Division of Documents 

Hertz, Warner & Co. 

2 Broadway 

New York, New York 10004 


February 20, 1970 


Attention: Mr. Joel Held 
Gentlemen: 

Referring to our letter of December 18, 1969, we are 
wondering if you are able to furnish us with an executed 
copy of your Amended Articles of Limited Partnership as 

of July 1, 1969. We would appreciate your cooperation in 
this matter. 

Very truly yours, 

Division of Documents 

By John H. Mittler, Jr. 
John H. Mittler, Jr. 
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NEW YORK STOCK EXCHANGE 
Department of Member Firms 
4 New York Plaza 
at Broad and Water Streets 
New York, N. Y. 10004 


Division of Documents 

Hertz, Warner & Co. 

Two Broadway 

New York, New York, 10004 

Attention: Mr. Joel Held 


April 23, 1970 


Gentlemen: 

Referring to our letter of December 18, 1969 and Febru¬ 
ary 20, 1970 we are wondering if you are now in a position 
to furnish us with an executed copy of your amended arti¬ 
cles of Limited Partnership as of July 1, 1969. 

We would appreciate your cooperation in this matter. 

Very truly yours, 

Division of Documents 


By John H. Mittler, Jr. 
John H. Mittler, Jr. 
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July 8, 1970 

Mr. John H. Mittler, Jr. 

New York Stock Exchange 

4 New York Plaza 

New York, New York 10004 

Re: Hertz, Warner & Co. Partnership Agreement 

Dear Mr. Mittler: 

As per your request enclosed please find photostats of 
the various signature pages for the Hertz, Warner & Co. 
1969 Partnership Agreement. As you will note, not all 
partners have signed the agreement and this has been the 
cause for the delay in forwarding to you an executed copy 
of the agreement. 

If you have any further questions, please do not hesitate 
to call. 

Very truly yours, 

Joel Held 
Joel Held 

JH :mic 
Enc. 
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Hertz, Warner & Co. 

Members New York Stock Exchange 

Two Broadway, New York, N. Y. • (212) 425-8000 

May 28, 1970 

Certified Mail 

Return Receipt Requested 

Mr. Henry Warner 
39 Fairfield Terrace 
Short Hills, New Jersey 

Dear Henry: 

As discussed in our meeting of April 30, 1970 and again 
on May 4, 1970,1 bring your attention to the delivering out 
of your capital account of 2,000 shares cf Republic National 
Bank of New York Common Stock, which was delivered to 
the Security National Bank in Newark, New Jersey on 
^ April 13, 1970 “free”, pursuant to your instructions. 

Again bringing your attention to our discussion on 
May 5, 1970, I will take this opportunity to remind you 
that at that time you promised to deliver to Irving Hertz 
as well as the undersigned a full written explanation as to 
the reasons, purposes and motives behind the removal of 
the above-mentioned securities from your capital account. 
To date I have received no such answer nor am I aware 
of any circumstances that would justify your actions in 
removing the securities from your account. 

In view of the above, as counsel for the firm, I hereby 
make demand upon you for the delivering back to Hertz, 
Warner & Co. of the above-mentioned 2,000 shares of 
Republic National Bank of New York or the market value 
thereof as of April 13, 1970. 
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I can only state that your actions in this matter have 
left grave doubts in the minds of the partners of this firm. 
Therefore, if the above-mentioned securities or the market 
value thereof, (as of April 13, 1970) are not returned to 
your capital account immediately, I fear that the conse¬ 
quences may be of severe proportions. 

Very truly yours, 

Joel Held 
Joel Held 

General Counsel 


JH :mif 
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LIPKIN, GUSRAE & HELD 
Attorneys at Law 
225 Broadway 
New York, N. Y. 10007 

September 15, 1970 

American Telephone and Telegraph Co. 

195 Broadway 
New York, New York 

Attn: Stock Transfer Department 
Re: Certificate No. 2000/0471-0429 

Gentlemen: 

Enclosed pleased find n letter of correction issued by our 
client, Hertz, Warner & Co., relating to the above mentioned 
stock certificate. 

As per enclosed letter, our client wishes tin' stock certifi¬ 
cate in question (0471-0429) to be cancelled and a new certi¬ 
ficate in the amount of 2,000 shares of the common stock of 
American Telephone and Telegraph Company to be issued 
in the name of Hertz, Warner & Co. As explained in the 
enclosed letter of correction, Hertz, Warner & Co. in error 
request a transfer of 2,000 shares into the name of Peerless 
Mills, Inc. and, hence, the issuance of the attached 2,000 
shares certificate. 

Our client has requested that you issue the new 2,000 
shares certificate in their name and send it to this office at 
the above mentioned address. 

Very truly yours, 

Joel Held 
Joel Held 

jh/jr 

Enel. 
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LIPKIN, GUSRAE & HELD 
Attorneys at Law 
225 Broadway 
New York, N. Y. 10007 

September 15, 1970 

American Telephone and Telegraph Co. 

195 Broadway 
New York, New York 

Gentlemen: 

On September 15,1970, this office, on behalf of our client, 
Hertz, \Y arner & Co., delivered to your offices a 2,000 shares 
certificate of the common stock of American Telephone and 
Telegraph Company so that said certificate could be trans¬ 
ferred pursuant to a letter of correction into the name of 
II >rtz, Earner & Co. Certificate surrendered for transfer 
was No. 2000/0471-0429/N/0/Peerless Mills, Inc. 

Because of internal auditing procedures and New York 
Stock Exchange requirements, our client is requesting that 
} ou supply this office with all information pertaining to the 
abo\ e mentioned stock certificate. For your information, 
the following is a brief explanation of the facts surrounding 
the transfer together with more specific requests for in¬ 
formation : 

On or about October 15, 1969, the original 2,000 shares 
of American Telephone and Telegraph Company registered 
in the name of Peerless Mills, Inc. was submitted to your 
office for transfer. The securities were returned due to 
insufficient documentation relating to their transfer. New 
documents were supplied i.e. Corporate Resolution, Power 
of Attorney and stock power and the 2,000 shares in the 
name of Peerless Mills, Inc. was cancelled and a new 2,000 
shares certificate in the name of Hertz, Warner & Co. was 
issued. This issuance took place approximately December, 
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19G9. Our client is in great need of copies of the various 
documentation which accompanied the original stock certifi¬ 
cate of Peerless Mills, Inc., which was eventually cancelled 
and reissued into the name of Hertz, Warner & Co. 

Subsequent to the above mentioned transaction, the 
2,000 shares certificate in the name of Hertz, Warner & Co. 
was delivered to your offices with instructions to transfer it 
back into the name of Peerless Mills, Inc. The Hertz, 
Warner & Co. certificate was cancelled and on May 1, 1970, 
certificate #0471-0429 for 2,000 shares was issued in the 
name of Peerless Mills, Inc. It is extremely important that 
our client obtain the actual transfer instructions requesting 
the certificate to be transferred from the name of Hertz, 
Warner & Co. into the name of Peerless Mills, Tnc. 

Tn view of the nature and complexity of the situation 
surrounding the above mentioned 2,000 shares of stock, it is 
of the utmost urgency that our client obtain the requested 
documents as soon as possible. 

Your immediate attention to this request and your 
anticipated cooperation is greatly appreciated. 

Very truly yours, 

Joel Held 
Joel Held 

jh/jr 

Lipkin, Gusrae & Held 
225 Broadway 
New York, N. Y. 10007 

American Telephone & Telegraph Company 

195 Broadway 

New York, New York 

Attn: Stock Transfer Department 
Mrs. Zajkowski 
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Be: HERTZ, WARNER & CO. 

Draft Partnership Agreement—Suggested Changes 
Page 7 

read^ introductor y language of Article Fourth to 

“As of the effective date of this Agreement, the Part¬ 
ners shall contribute to the Capital of the Firm, in either 
cash or marketable securities approved by the Executive 
Committee and valued (except where specific securities 

iw 1'£££?, c,osin * markel prices ° n so, 

(b) Change entry re Mr. Joseph Blau to read: 

J. Blau $210,000 in U. S. Govt. Bonds which are not 

Rule e 325'' any dedUCtl ° nS Under New York Stock Exchange 

alphII: d SUggeSt ,,lal ,he liSt ° f “ be 

Page 9 

Substitute for first paragraph’ 

conlrih^rr 1 ° f Vl(iuid&tion ° f any of the securities 
contributed by any Limited or General Partner, the cash 

resulting from such liquidation, up to the amount of such 

Partner s capital contribution, shall be retained as the 

capital contribution of such partner, and the excess if 

s r^: redited ~ 

Any partner shall have the right to acquire new securi¬ 
ties w,th any cash balance in his partnership aeeonnt re- 
suiting from a liquidation of securities. 
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Page 10 

(a) Delete last three sentences of the carryover para¬ 
graph, and substitute: 

“The market value of the securities contributed to 
capital by each member of the Executive Committee and 
each other General Partner shall be computed monthly 
as at the last day of any such month and if such market 
value is less than ninety percent of the stated capital con¬ 
tribution set opposite his name above, he shall, by the 
15th day of the following month, contribute to the firm 
such additional securities as, valued at market value as 
at the last day of such proceeding month, is sufficient to 
bring the market value of the securities contributed by him 
up to the amount of his stated capital contribution. The 
Executive Committee may waive the requirement that any 
General Partner other than a member of the Executive 
Committee make additional contributions by reason of the 
diminution in the market value of the securities contributed 
by him. Any such waiver may be revoked and discon¬ 
tinued at any time by the Executive Committee. 

If any member of the Executive Committee shall fail 
to make any additional c u ibution required of him hereby, 
his percentage participation in the profits of the partner¬ 
ship shall be proportionately reduced during the period 
such failure shall continue and this remedy shall be in 
addition to all other remedies the partnership may have. 

In the event of any such failure by a member of the 
Executive Committee and the continuance of such failure 
for ten days after the date on which his additional con¬ 
tribution was due, the firm shall give written notice of 
such failure to each General and Limited Partner. 

No Limited Partner shall be required to make any 
additional contributions to the capital of the Firm by 
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reason of any dimunition in the value of the securities 
contributed by him to the firm. 

If the securities contributed by a partner have a value 
in excess of his specified capital contribution, such partner 
shall have the right to withdraw such excess.” 

Page 11 

Substitute for last full paragraph: 

The Limited Partners listed above shall be charged with 
the percentages set opposite their respective names above 
of any losses sustained by the Firm for transactions 
effected or events occurring since July 1, 1969 (except 
losses arising from changes in values of securities con¬ 
tributed, and changes in memberships, referred to above), 
but only to the extent of the balance of the capital account 
of such Limited Partner at the time of such charge. In 
no event shall any such Limited Partner be obligated to 
contribute any additional capital to the firm, or be liable 
or charged for any of the firm’s obligations except to the 
extent of the remaining balance of his capital contribu¬ 
tion. It is expressly understood that said Limited Part¬ 
ners shall not be charged with any part of any loss arising 
out of any event occurring prior to July 1, 1969, including 
losses resulting from the determination after such date 
of litigation relating to transactions prior to such date. 

The General Partners agree that (a) all profits arising 
from any sales of a seat occurring on or prior to 

shall belong to and be the property of the 
Partnership and no part of any such profit shall be credited 
to the account of any specific partner, and (b) in the event 
that any membership is sold after such date and during 
any fiscal year at a profit, the profit shall remain in the 
firm as an asset of the firm (and not be credited to the 


t 
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capital account of any General Partner) until the close 
of such fiscal year. If the results of operations for such 
year, apart from the profit arising from such sales, are 
profitable, the profits on the sale of such membership shall 
be credited as set forth subsequently herein. If the results 
of operations for such year, apart from the profit arising 
from the sale of the membership, are a loss an amount 
equal to such loss shall be set aside out of the profit aris¬ 
ing from the sale of memberships and shall be deemed 
contributed to the firm and shall not be credited to the 
capital account of any partner, and the remainder of such 
profit, if any, shall be credited as hereafter set forth. 
This provision shall supersede any inconsistent provisions 
contained in this agreement. 

Page 13 

(a) Change (b) to: 

In the event that the capital account of any one or more 
of J. Blau, A. Meyer and B. SchifT, Limited Partners, is 
exhausted by reason of the charging of losses against such 
account, then the losses which would have been borne by 
such Limited Partner but for the exhaustion of his capital 
account shall be borne by the General Partners propor¬ 
tionately in relation to their participation in the profits of 
the partnership. 

(b) Insert “general” before “partner” in second line 
of paragraph (d). 

Page 19 

(a) Change paragraph Eighth (b) to read as follows: 

“(b) Upon the effective date of the retirement of a 
Limited Partner, as specified in paragraph Eighth (a) 
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herein, such retired Limited Partner shall be entitled to 
have returned to him his capital contribution as then con¬ 
stituted, in cash to the extent that the same consists of 
cash, and in securities as previously contributed by him, 
to the extent that the same consists of securities. 

(b) Change paragraphs Eighth (c). Eighth (d) and 
Eighth (e) to read as follows: 

(c) Any General Partner of the firm other than a mem¬ 
ber of the Executive Committee, may retire at any time by 
giving ninety days written notice to the Executive Com¬ 
mittee of his intention to retire, which notice shall be mailed 
to the members of the Executive Committee of the firm 
at the address given above, and the retirement of said 
General Partner shall be effective ninety days after the 
mailing of such notice, or on the last day of the fiscal 
quarter in which such notice is given whichever is later. 
In the event that any General Partner, other than a mem¬ 
ber of the Executive Committee, retires from the firm, 
the name and goodwill of the firm shall have no value in 
computing his distributive shares of the assets of the firm. 

(d) In the event of the retirement of any General 
Partner, other than a member of the Executive Committee, 
(for the purposes of this Agreement the adjudication in 
bankruptcy of any partner or expulsion of any partner 
from membership in any Exchange, shall be treated the 
same as if such partner had retired as of date of adjudi¬ 
cation or expulsion) such General Partner’s interest in 
the net profits of the Partnership shall terminate on the 
date of his or her retirement and his or her capital con¬ 
tribution shall be returned to him or to her on said date, 
less his or her share of the losses, if any, chargeable to 
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such General Partner. The remainder of such partner’s 
distributive share of the net assets including his or her 
share of the net profits shall be paid to such partner not 
more than ninety (90) days from the date of such retire¬ 
ment. In the event of the retirement of a partner who has 
contributed securities as all or part of his capital contribu¬ 
tion, such partner shall have the right to demand and re¬ 
ceive, by not later than ninety days after the date of such 
retirement, on account for the return of his capital con¬ 
tribution, securities of issues which such partner contrib¬ 
uted to the capital of the Partnership. 

(e) In the event of the retirement of any General 
Partner other than a member of the Executive Committee 
or Limited Partner hereto, prior to the execution of a r -w 
partnership agreement, the Executive Committee of the 
firm, or any member of the firm designated by the Executive 
Committee, shall have the full power and authority to sign 
for .. etiring partner, a new partnership agreement or 
amendment thereto, which agreement or amendment notes 
the retirement of said partner. 

(f) If any member of the Executive Committee shall 
die, or be adjudicated incompetent, or shall give written 
notice of his intention to retire from the Firm, the Firm 
shall notify each of the General Partners and Limited 
Partners in writing of the occurrence of such event. Upon 
any such occurrence, the Partnership shall terminate as 
of the end of the month next succeeding sixty days after 
such occurrence and the provisions of Article Sixteenth 
shall be operative. 



( 
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Page 29 

Change introduction to paragraph Ninth to read: 

“In the event of the death or adjudication of incom¬ 
petency of any General Partner other than a member of 
the Executive Committee or any Limited Partner during 
the partnership term ...” 

Page 21 

Paragraph Eleventh (c): 

Correct the designation of members of the Executive 
Committee to reflect Mr. Saluc’s withdrawal. 

Page 23 

Rewrite first full paragraph to read as follows: 

“The Partners shall be privileged at any time to with¬ 
draw in whole or in part cash or securities in their account 
which are in excess of their agreed capital contributions 
hereinbefore set forth or to substitute cash for securities, 
securities for cash or securities for other securities, pro¬ 
vided that all substitutions shall be for cash or securities 
of equal value as at the time of such substitution, and that 
in the case of substitution of securities the new securities 
shall be approved by the Executive Committee. 

Paragraph Fifteenth (a)—delete reference to Mr. 
Saluc. 

Page 24 

Paragraph Fifteenth (c)—should the number of mem¬ 
bers of the Committee required to act be changed in view 
of the withdrawal of Mr. Saluc? 

Paragraph Sixteenth—add the following: 

“Upon any distribution of the assets of the Partnership 
resulting from a termination, liquidation, winding up or 
like event, there shall be returned to the Limited Partners 
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their respective capital contributions (less, in the case of 
Blau, Meyer and SchifT, any losses charged against such 
contributions hereunder), before any assets are distributed 
to the General Partners. In the event that the assets avail¬ 
able for distribution to the Partners are less than the 
aggregate balances in the Limited Partners’ capital ac¬ 
counts, such assets shall be distributed pro rata among 
the Limited Partners in proportion to the balance in their 

accounts. 

Page 25 

Add to paragraph Seventeenth: 

“Provided however, that in the event of the receipt o 
notice of withdrawal of a member of the Executive Com¬ 
mittee, the Firm shall give notice thereof in writing to each 
General and Limited Partner as provided in paragraph 

Eighth (f). 

Pages 26 and 27 

Shouldn’t these schedules correspond with the percent¬ 
ages on pages 11 to 13 T 
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Peerless v. AT&T 

Pages to be read into evidence from deposition of Irving 
E. Hertz taken on November 1, 1971 and August 8, 1973: 

3- 5 
6 - 8 
17- 19 
22- 23 
29- 38 
46- 54 
56- 58 
60- 67 
69- 
76- 77 
116-119 
123-127 
144-146 
151-152 
155-159 
164-166 


Irving E. Hertz, having been first duly sworn, was 
examined and testified as follows: 

Examination by Mr. Genovese: 

Q. Mr. Hertz, would you please give us your full name 
and address. A. Irving E. Hertz, 985 Fifth Avenue, New 
York City. 
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Q. Would you briefly describe to me your educational 
background? A. Roughly three years of high school. 

Q. How old are you, Mr. Hertz? A. 49. 

Q. After leaving high school, what was your first busi¬ 
ness experience? A. I^was in the music business for about 
two years. 

(4) Q. After that? A. I was in the Marine Corps for 
about four years. 

Q. After leaving the Marine Corps, where did you go? 
A. I went to work for Ronson Corporation in 1946 for 
approximately 16 years. 

Q. That brings us to approximately 1962, 1963, is that 
right? A. No, it should bring you to approximately 1960. 
I left Ronson in approximately March of 1960. 

Q. Where did you go from there? A. My own business 
for about nine months. 

Q. What type of business was that? A. Manufacturer’s 
rep. 

Q. After leaving that business where did you go? A. I 
bought a seat on the New York Stock Exchange on Decem¬ 
ber 15, 1960, formed a new company by the name of Lieber- 
baum & Company, members of the New York Stock Ex¬ 
change, January 1, 1961. 

Q. How long did you stay with that company? A. T 
believe until August of 1963. 

(5) Q. "What did you you do at that time? A. Pri¬ 
marily I was one of the managing partners of the firm and 
a seat holder of the firm during the period I was with 
Lieberbaum. 

I left there in August of 1963 and formed Hertz, Neu- 
mark & Warner, organized it and started in business on 
October 8, 1963. 
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w n T FOr h ° W l0ng did y0U remain wi th that firm? A 
Wd 1 I guess technically I’m still with it, part of it. We 

h ^!!; dating the firm - So I guess technically I 
mi ht be still construed as being either a consultant as 
of this moment for the balance of the liquidation, but I 
remained- 1 think we went into liquidation of the firm 

as of May 19,0, I believe. That’s when we closed our 
doors for operation. 

tirm Q ? D \° T, h& » e ° ther empl °yment at the present 
time? A. Actually, I just joined D. H. Blair and will be 

employed by D. H. Blair upon my return. 

Q. In what capacity? A. Employee. 

•„ Q ' Any Pai ' tlcular phase of the business (6) that you 
will be concentrating in? A. Primarily investment bank- 
1 6 * 

Q. When did the firm of Hertz, Neumark & Warner 

of Hertz W . by 1 tl 1 t " amC “' ,d be k "°' vn h ? lhe "ame 
Hertz, 'Varner! A. Upon the resignation or the termi- 

'»7f y 0f ,, R ° nald Neum “ A I <a»’t give the exact 

to 19fi8 h .T ' C thal “ WaS probab 'J’ s°™time 

n v * " IS “ matter ° f record of the Exchange 

* Wa™e°r!TYe, ,0 " ndin * Neamart 

Q. Throughout the existence of the firm, what was 
jour principal function within the firm? A. One of the 
managing partners of the firm, primarily interested in the 
dea 1 area of our business, underwriting syndications, and 
n g ^ n r! ra 7 the overseer of the business, per se. 

.. • ,-a? Were . the otber managing partners? A. Well 

it is a little ambiguous to ask that. ’ 

,hc ! ast thrM y ears had an executive com- 
mtttoe that comnstod of Mr. Jay Salnc, (7) Norman Carney, 

Henry Warner and myself. Mr. Salnc was terminated as 
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of I believe December of 1969 and the remaining three 
partners, Carney, Hertz and Warner were the remaining 
executive committee of the firm. 

Q. Did there come a time, a point in time, when the 
executive committee ceased to exist? A. No. There came 
a point in time when certain partners of the executive 
committee ceased to exist, which left me, so I was a self- 
appointed remaining executive committee. 

Q. When did Mr. Carney cease to exist? A. I believe 
in May or June of 1970. 

Q. How about Henry Warner? A. I believe May of 
1970. 

Q. So you were the sole surviving partner, so to speak, 
is that right? A. Yes. Well, I was the sole surviving 
partner of the executive committee, but we did have two 
other partners that remained on with the firm. 

Q. Who were they? A. Cohn and Sadlier. 

Q. Is Mr. Sadlier still employed or is he still a partner 
of Hertz, Warner? (8) A. Yes. 

Q. Is he still a partner? A. Yes. 

Q. What is his present function? A. Mr. Sadlier was 
in charge of the back office of Hertz, Warner & Company 
and still is. 

Q. Am I correct in understanding that the sole func¬ 
tion of Hertz, Warner now is to liquidate its assets; is 
that correct? A. Yes. 

Q. Do you have any projections as to when this will 
be completed? A. I don’t know, frankly. It could be six 
months, it could be a year. I would say—I’m hopeful that 
it will be on or before December 1972. 

Q. Would you tell me basically what goes on now at 
Hertz, Warner on a day-to-day basis in the process of 
its liquidation? A. Primarily the function that they have 
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right now is collection of what we might term as accounts 
receivable and paying that what we term as accounts pay¬ 
able. All customers’ securities have been delivered out. 
We have no customers remaining 

• • • 

Q. Did there come a time, Mr. Hertz, in 1969 when 
a decision was made by the executive committee of Hertz, 
Warner to offer a partnership to Mr. Cohn! A. No, it 
wasn’t exactly the way it came about. 

Every year we had an amendment to the previous year. 
We had a continuation of our partnership. We had various 
limiteds and generals either leaving or new ones coming 
in. 

Those people that we considered partnership caliber 
we gave consideration to, and I believe Mr. Warner had 
discussed with me the possibility of Mr. Cohn becoming 
a partner with other various partners who were then not 
partners. 

I presume that these discussions took place with Mr. 
Cohn directly with Mr. Warner. 

Q. Are you testifying that you were not active in the 
decision to offer him a partnership! (18) A. Yes, I was 
active in the decision based on the executive committee 
meeting concerning the admission of new partners, yes. 

Q. Of— A. After the recommendation of one of our 
existing executive committee members. 

Q. The executive committee had a meeting time and 
decided who would be offered a partnership! 

Mr. Straub: I object to the form of the question 
and direct the witness not to answer. 
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Q. Did the e> mtive committee have a meeting at which 
time it was decided to whom partnership would be offered? 
A. I believe so, yes. 

Q. Can you tell me approximately when that meeting 
was? A. Probably early in—maybe the third or fourth 
month in 1969. 

Q. Did you have any discussions directly with Paul 
Cohn concerning the offer that was made to him to become 
a partner in Hertz, Warner? 

Mr. Straub: I object to the form of that ques¬ 
tion and direct the witness not to answer. 

Q. Did there come a time when Hertz, (19) Warner & 
Company made an offer to Paul Cohn to become a partner 
in the firm? A. Will you repeat the question, please. 

(Question read.) 

A. It is a little ambiguous, but I will answer yes as to 
the question because Mr. Cohn had been seeking readmis¬ 
sion to the firm as a partner, and because of the job that 
he was doing we considered quite seriously to allow him 
this allied membership. 

Q. Did he make any requests of you for readmission? 
A. Yes, many times. 

Q. When did the first such request occur? A. I think 
that—I couldn’t give you the exact date, but I think once 
Paul assumed his new responsibility as syndicate manager, 
and I don’t know the exact date of that, he felt that he 
was now' qualified. He wanted his partnership back, but 
I don’t remember the date. 

Q. Do you recall when he became syndicate manager? 

A. No. 
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Q. Not even the year? A. It was either the early part 
of 1969 

• • # 

Q. Do you recall anything else about the terms of the 
offer that was made to him? A. I was also led to believe 
that Paul Cohn was willing to put up $100,000 in some 
form. 

Q. Did you have any information as to where that 
$100,000 figure was coming from? A. Yes, I did. 

Q. What was your information? A. Well, Paul Cohn 
told me that since he got married the availability of money 
to him was from his father-in-law and mother-in-law. 

Q. You knew that before the offer was made to him, 
is that correct? 

Mr. Straub: I object to the form of that question 
and direct the witness not to answer. 

Q. Paul Cohn made this statement to you, did he not, 
before he was approached by Mr. Warner to become a 
partner? 

(23) Mr. Straub: I object to the form of the 
question and direct the witness not to answer. 

Q. Paul Cohn told you this before Mr. Warner dis¬ 
cussed with him the terms of the partnership offer, is that 
correct? A. Told me what? 

Q. Told you his source for the funds— A. Yes, I so 
stated that. 

Q. I am trying to got it in point of time, Mr. Hertz. 
A. I don’t know the time. If you want me to elaborate 
on it, he told me many things concerning his marriage 
which dealt with his personal finances. 


£ 
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Q. Do you know a man by the name of Conrad Schmidt T 
A. Yes. 

Q. Who is he ? A. He was an employee of our firm. 

Q. In what capacity? A. Primarily in investment 
banking. 

Q. Was there a meeting of partners which took place in 
or about December of 1969? A. I am sure there was. 

Q. Let me ask this question, Mr. Hertz: 

• • • 

Q. Did you have any discussions with anyone about 
that, the sum of his capital contribution? A. Only what I 
was told, that he was willing to make a hundred thousand 
capital contribution. 

Q. Mr. Hertz, did you sign a partnership agreement 
of Hertz, Warner & Company dated July 1, 1969? A. 1 
believe I did. 

Q. Do you recall when you signed it? A. No, but it was 
sometime between July 1 of 1969 and December of 1969, 
somewhere in there. 

Q. Do you have the original of that agreement? A. Do 
I, personally? 

Q. Yes. A. No. 

(30) Q. Do you know who has it? A. I believe our 
attorney, who was then partner of the firm, Mr. Joel Held, 
would have the documents. 

Q. Do you have a copy of it? A. I don’t believe I have 
a copy. 

Q. Do your attorneys have a copy? A. Yes. 

Mr. Genovese: Mr. Straub, would you produce 
it, please? 

(Handing) 
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° Mr. Hertz, I show you a document entitled, 
“Amended articles of limited partnership of Hertz, Warner 
& Co.,” made as of the first day of July 1969, and ask you 
if this is a copy of the agreement that you signed (handing). 
A. (Examining) It appears so. Yes. 

Q. Referring you to page 28 of the agreement— 

Mr. Straub: You will have this marked at some 
point. 

Mr. Genovese: I will have it marked. 

Q. —under the heading, “General partners,” could you 
tell me which of the persons designated (31) therein signed 
the agreement! A. I would venture to say everybody but 
possibly one. 

Q. Which one! A. I’m guessing now. It might have 
been Kenneth Sheldon because we were releasing him of 
his duties. He was one of our floor partners. We had 
two members on the floor of the New York Stock Exchange. 
Again, it’s a matter of record. 

Q. Would you now look at the limited partners on page 
29 and tell me who signed among the limited partners 
there listed, if you recall? A. There were I believe four 
or five partners, limited, who did not sign this agreement. 
Again, it’s a matter of record. 

Q. What record are you referring to! A. The record 
that is on file with our attorney as the documents from the 
various limiteds, those that signed and those that didn’t. 

Q. Mr. Held! A. Yes. He would have a copy, and I 
believe possibly Willkie, Farr may have a copy. 


Mr. Genovese: Do you have a copy, Mr. Straub! 
(32) Mr. Straub: Not with me. 
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Mr. Genovese: You do have a conformed copy 
of who signed and who didn’t sign? 

Mr. Straub: I really can’t give you a specific 
answer to that. I just don’t know at this point. 

Mr. Genovese: I would request that if you do 
have such a copy, it be produced. 

Q. To your recollection, Mr. Hertz, did Mr. Blau sign 
this agreement? A. No. 

Q. Mr. Meyer? A. No. 

Q. IIow about Mr. Kalman? A. I’m not sure. 

Mr. Genovese: Would you mark it for identifi¬ 
cation, the document entitled, “Amended articles of 
limited partnership of Hertz, Warner & Co.,” made 
as of the first day of July, 1968, consisting of 33 
pages. 

(Copy of document entitled “Amended Articles 
of Limited Partnership of Hertz, Warner & Co.” 
above referred to, marked Plaintiff’s Exhibit 31 for 
identification.) 

(33) Q. Mr. Hertz, did there come a time when you 
received a communication from Mr. Meyer relating to his 
status as a partner of Hertz, Warner & Company? A. I 
believe 1 did. 

Q. Could you tell me the substance of that communica¬ 
tion? A. Well, there was several. I’m not sure which you 
are referring to. 

Q. Was it oral or in writing? A. A combination of both. 

Q. What was the first such communication ? A. We had 
an oral arrangement, Mr. Meyer and Mr. Blau, which re¬ 
lated to that which is shown in the partnership agreement, 
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whereby Mr. Blau and Mr. Meyer and the rest of the senior 
general partners were to put up capital equal to $30,000 
per point, which was agreed upon by Mr. Meyer and Mr. 
Blau, approved by the executive committee, and also passed 
on to the other general partners of the firm. That was the 
first discussion I had had with them. 

Q- W ho was present at that discussion? A. Mr. Meyer, 
Mr. Blau and also another gentleman there by the name of 
Ben Sell iff, and the (34) meeting was held at the offices of 
Hertz, Marner Affiliated Corporation, Pan Am Building, 
of which I had discussions with the three of them, and we 
concluded an arrangement so described in the partnership 
agreement, which I recommended to the executive commitee 
and so disclosed to the other members of the firm. 

Q. Was this meeting prior to July 1, 1969? A. I’m not 
sure. 

Q. Could it have been after July 1, 1969? A. It’s pos¬ 
sible, yes. 

Q. When was the next such meeting that you had with 
him? A. Concerning what? 

Q. The same subject, their participation as partners in 
Hertz, Warner. A. Well, there really wasn’t any meeting. 
M e had prepared a partnership agreement to coincide with 
the agreement, which is the amendment that you have in 
front of you. 

Q. Plaintiff’s Exhibit 31? A. Yes. 

Q. Did they have any further communications with 
them with respect to Plaintiff’s Exhibit 31? (35) A Yes 
there were several changes that had to be taken place 
because of error or omissions of the original amendment 
which Joel Held brought up—drew up, rather, which didn’t 
cover everything that we had discussed, and we finally 
amended or changed, rather, that which was the end result 
of all the changes that took place. 
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Q. Plaintiff’s Exhibit 31 is the end result! A. Yes. 

Q. Did you have any further conversations or discus¬ 
sions with Messrs. Meyer and Blau— A. Yes. 

Q. —concerning Plaintiff’s Exhibit 31! A. Yes. They 
had advised me that we had sent out the amendment to 
them to sign, and for whatever reason they had at the time, 
they did not return it signed. 

Mr. Meyer then was going to, I think, Switzerland on 
vacation in January, and I advised Mr. Meyer and Mr. 
Blau that we had to have these back because of the ex¬ 
change rules and regulations, and he so advised me that he 
would sign them (36) and his girl would send it down to 
me. 

Q. Did you receive it! A. No. 

Q. Did you have any further conversation with either 
of them with respect to— A. Yes, many. 

Q. What was the next such conversation! A. The 
purpose and the reason that he didn’t sign the agreement. 

Q. What did they tell you! A. They wanted certain 
changes in this which we did not agree to, nor would I do. 

Q. What were the changes that they wanted! A. I 
believe—I really don’t know them all, but they had pre¬ 
pared a document which their attorneys prepared covering 
these various changes. I think that’s also a matter of 
record. 

Q. Do you have a copy of that document! A. I believe 
Mr. Lewis of Willkie, Farr has a copy of that. 

Mr. Genovese: Mr. Straub, will you please pro¬ 
duce a copy of that document! 

Mr. Straub: T will take that one under considera¬ 
tion. 
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limitcds agreed to waive any liability that the general part¬ 
ners might have to the limited partners for the limited 
money that they lost in the firm. 

Q. Did the limited partners receive any money? A. In 
a few exceptions, yes. 

# # • 

(46) Q. Are you sure of that? A. I am positive. 

Q. Mr. Hertz, was all of yonr capital contributed pur¬ 
suant to the agreement which was marked as Plaintiff s 
Exhibit 31? A. Yes. 

Q. Was any of your capital borrowed? A. "ies. 

Q. From whom? A. My wife. 

Q. How much of it? A. Maybe a couple of hundred 
thousand dollars. 

Q. Did your wife have any interest in Hertz, \\ arner & 
Company other than as a lender of capital to you? A. No. 

Q. Mr. Hertz, who is Marvin Furst? A. He is an ac¬ 
countant and our outside auditor. 

Q. Was it his practice to attend partnership meetings 
of Hertz, Warner? (47) A. No. 

Q. Do you recall any partnership meetings at which he 
was present? A. There were some. T don’t recall. I just 
don’t know which ones, but there were some. 

Q. Do you recall him being present at a partnership 
meeting in or about Dccer ber 1968? A. No. December 
what? 

Q. 1969. A. No. 

Q. Did Mr. Furst prepare monthly financial statements 
for Hertz, Warner? A. Yes, for several years, and the last, 
I guess, vear, year and a half, we did this by inteinal con¬ 
trols. 

Q. When you say “the last year, year and a half,” what 
period are you referring to specifically? A. The last year, 
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year and a half of our business, which was prior to May 
1—May 1970, possibly a year before that. 

Q. Who was the person in internal controls responsible 
for this? A. We had a comptroller and our back office room 
partner. 

(48) Q. Did you receive copies of these statements regu¬ 
larly? A. Yes. 

Q. Were they prepared only on a monthly basis or were 
they prepared even more frequently? A. No, monthly. 

Q. Pardon? A. Monthly. 

Q. To whom were they distributed? A. Primarily to 
the executive committee as distribution and anyone else 
that requested a copy. 

Q. Prior to the year or so prior to May 1, 1970, did you 
receive these statements directly from the outside account¬ 
ant, Mr. Furst? A. No, I received them monthly up until 
the last year of our operation, where I then received them 
from internal controls. 

Q. Throughout the operation you received them monthly, 
just a difference of where they came from? A. Yes. 

Q. Is that correct? A. Yes. 

Q. Do you have copies of any of those statements (49) 
with you? A. No. 

Mr. Genovese: Do you, Mr. Straub? 

Mr. Straub: No. 

Q. Did there come a time in the fall of 1969, Mr. Hertz, 
when the younger partners in the firm requested of you 
that they receive copies of monthly financial statements? 
A. Not that I am aware of. 

Q. Was a request ever made on behalf of the younger 
partners of the firm for representation on the executive 
committee? A. Yes. 
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Q. When was that request made! A. I don’t recall. 

Q. Roughly. A. I don’t recall. 

Q. Was it in i960? A. I still don’t recall. 

Q. Was it in 1970? A. I don’t know. 

Q. You have no idea? A. No. 

Q. Who were the partners who made such requests? 
(50) A. Well, there were only seven or eight partners left. 
It could have been Paul Cohen, Joel Held, Charles 
Matthews. I am just relating the partners that were junior. 
They asked if they could have representation on the execu¬ 
tive committee, which we had them attend certain meetings, 
not all of them. But they also, in addition, asked, which 
we granted, for a junior executive committee which repre¬ 
sented the entire operation of our firm, consisting of Paul 
Cohen, Held, Sadlier and Matthews, and they became the— 
and I believe Leyner prior to the time of his resignation 
was on that junior executive committee, in turn, reported 
their needs and desires to the executive committee. We 
gave them great latitude. 

Q. Do you recall the subject of monthly profit and loss 
statements being discussed at this meeting? A. Which 
meeting? 

Q. The meeting with the younger partners. A. We 
always discussed it. 

Q. Did you discuss with them a request on their part 
for copies of these statements? A. No, they were always 
available in my office for them to see. We really didn’t 
like making full distribution of statements because of com¬ 
petitive (51) reasons. 

Q. It is your testimony that copies of the monthly 
profit and loss statements of the firm were always avail¬ 
able? A. Yes. 
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Q. I see. Can you tell me whether any of the younger 
partners availed themselves of the opportunity to look at 
these statements? A. Yes. 

Q. Who, please ? A. Paul Cohen, for one. Bob Sadlier 
—Bob had it anyway because he was in charge of creating 
these statements. 

Paul Cohen on many occasions came in, took a copy 
home with him, read it, brought it back. 

Q. During what period are we talking about? A. It 
could have b^en several times after he became a partner 
and before. Whenever he wanted one, there was always 
one available. 

Q. Even prior to the time he was a partner? A. Yes. 

Q. Where did you keep these physically in your office 
Mr. Hertz? A. In my desk. 

(52) Q. What drawer in your desk? A. What drawer? 

Q. Yes. A. I don’t know what drawer. It was in the 
drawer of the desk. 

Q. All of the partners knew what drawer in the desk 
to look in? A. Nobody went in my desk. If they asked 
me for one, I gave them one. 

Q. Do you have a specific recollection of Paul Cohen 
asking you for monthly P & L and you providing it to him, 
is that right? A. Yes, absolutely. 

Q. Can you tell me when? A. As I mentioned previ¬ 
ously, on many occasions before and after his partnership. 

Q. Wbat accounting basis was the firm of Hertz, War¬ 
ner on? A. As a guess, I think it was on an accrual basis. 
I am not sure whether it was cash or accrual. You will 
have to check with our auditors. 

Q. Did it have a fiscal year? A. Yes, June 30. 

Q. Do you recall the result in terms of profit (53) and 
loss for the year-end June 30, 1968? A. Yes. 
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Q. What was it! A. Approximately $2.5 million. 

Q. I ask the same question for the year end June JO, 
1909. A. Approximately $100,000. 

Mrs. Lea: Excuse me! 

The Witness: Approximately $100,000. 

Q. June 30, 1970. A. Approximately a $4 million loss. 
Maybe a little bit less. Probably three million. Some¬ 
where between that. 

Q. Do you recall the results for the period July 1, 1908. 
through December 31, 1908, the six-month period! A. 
J uly— 

Q. July 1, 1968, to December 31, 1968. A. Approxi¬ 
mately one million, two. 

Q. Profit! A. Yes. 

Q. What was the result for the period January 1, 1969, 
through June 30, 1969! A. We lost approximately a mil¬ 
lion, one of (54) that million two. 

Q. Mr. Hertz, in or about July of 1969 did Mr. Cohn 
come to you to solicit your advice as to whether or not he 
should become a partner for Hertz, Warner & Company! 
A. No. 

Q. Did you have any discussions with him on that sub¬ 
ject! A. I had discussions, but I am not sure it was July. 
He would come into my office several times, as he usually 
does, covering a lot of subjects. I am sure we discussed 
his proposed partnership, but T couldn’t give you the sub 
stance of the conversation because I just don’t know. 

Q. Did you offer him any advice! A. No. 

Q. What was your relationship to Mr. Cohn! Were 
you close to him! A. Yes, very much so over the years. 

Q. Was it his practice to come to you for advice! A. 
Yes, but not financial. 
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Q. What type of advice did he come to you fort A. His 
personal problems, his marital problems. 

• • • 

Q. After Mr. Cohn agreed to become a partner in 
Hertz, V arner, did there come a time when you requested 
him to produce his capital contribution ? A. Yes. 

Q. When was that! A. I guess it was early October 
because his capital was supposed to be up as of July 1, 
when he was admitted to the firm as an allied member. 

Q. What did you say to him? A l advised him that 
we ha^e submitted the partnership eements and his 
financials to the Exchange (57) and I would like his capital 
so in the event we do have an auditor from the Exchange 
come in to examine our books, that all the partners who 
have so stated they would put up capital would be there. 

I asked him, you know, when could he possibly get the 
moneys that he agreed to put up, 

Q. What did he say? A. He said he was getting it. 

Q. W’as there any discussion with Mr. Cohn at that 
time concerning whether or not any of the other partners, 
general or limited, were going to sign the agreement? A. 
With Paul, no. I had no knowledge that nobody would 
sign at that time. My knowledge was that everybody was 
going to sign. 

Q. W T hen was the first time that you had any knowledge 
that someone might not sign the agreement? A. About 
January of *71. 

Q. How did that knowledge come to you? A. Via Mr. 
Blau or Mr. Meyer. 

Q. With respect to the 2000 shares of AT&T stock 
that Mr. Cohn contributed as his partnership contribution, 
were you made aware of when these securities came into 
the firm? (58) A. Paul told me, you know, he was very 
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happy to report that he got it in. He came in and told me 
himself. 

Q. Were you aware of the form in which they came 
in? A. He told me he was putting in 2000 shares of 
Telephone. I didn’t see the stock. I never do. 

Q. Did you know where he got the shares? A. Yes. 

Q. How did you get that information? A. He told me. 

Q. At that time or earlier? A. Prior to that time. 

Q. Do you know Mr. or Mrs. Fine? A. I met them, 
yes. 

Q. When did you meet them? A. At his wedding. I 
was invited to his wedding. 

Q. Do you recall when that was? A. I don’t know 
when he was married. Paul couldn’t remember, so how 
could I. 

Q. Was it before or after his admission as a partner? 
A. When he was married? 

• • • 

(60) Q. Do you recall a meeting of partners in De¬ 
cember of 1969? A. Yes, we had a partners meeting con¬ 
cerning our forthcoming program and what we intended to 
do, and because of the market conditions we determined 
that it would be suitable to contract into a much lesser 
operation than we had because we were not in need of the 
offices that were in existence, at that time, and we felt 
from a good business point of view that our profits could 
be enhanced by the closing of some of these offices. 

Q. Do you recall Paul Cohn making any statement at 
this meeting? 

Mr. Straub: I object to the form of that ques¬ 
tion and direct the witness not to answer. 
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Q. Do you recall Paul Cohn ever making a request 
that he be allowed to place the 2000 shares of AT&T stock, 
which was loaned to him by Peerless, in the position of a 
subordinated lender! A. I recall Paul at a meeting with 
Mr. Sadlier came up with a program of his withdrawing 
hxs 2000 shares of AT&T, giving them back to his father- 
in-law, and in place putting in a note for $100,000 payable 
to the firm from Paul Cohn. 

(61) Q. When was that meeting! A. Some time I be¬ 
lieve now in ’69 or early ’70. 

Q. You don’t recall Mr. Cohn making any statement 
with respect to those 2,000 shares at a meeting of general 
partners then! A. Yes, I just told you. 

Q. You told me it was at a meeting with Mr. Sadlier. 
A. Well no, the two of them created this vehicle which 
they had conferred with prior to the meeting of the general 
partners. 

Q. This vehicle was voiced at the meeting of general 
partners! A. Yes. 

Q. Do you recall when that meeting was! A. Some time 
in the latter part of ’69 or early ’70. Probably December 
or January. 

Q. What did you say with respect to this proposal! A. 
It was impossible to do. There could be no withdrawal of 
any general capital without notification to the entire part¬ 
nership of the firm, which included limited subordinated 
lenders. An amendment (62) to the partnership would 
have to be created to take capital from one source and put 
it into another position. 

Q. To your knowledge, Mr. Hertz, did any general 
partner ever withdraw any of his capital! A. Possibly. 

Q. Who was that! A. Offhand any withdrawals that 
were made by general partners, and I will get back to 
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your question in a minute, were made in accordance with 
the partnership agreement, whereby the capital contribu¬ 
tion as stated would not go below after withdrawals. But 
there were some withdrawals of capital that the executive 

committee had knowledge of. 

Q And in each case, as 1 understand it, that ne\ er pu 

them below the stated capital, is that correct? A. From 


what I understand, yes. 

Q This is true in the period throughout, up until - laj 
1 , 1970, is that correct! A. I don’t know. The records will 
speak for themselves. 

Q I understand. I am working at a handicap. I don t 
have the record. I would like to get your recollection. 
(63) A. There may have been one time where certain 
capital was below their stated capital. Henry Warner’s 
capital may have been below his stated capital as of May 
1970 Norman Carney’s stated capital may have been 
below his stated capital. Mine might have been below by 


1U pel eeut. . mu* 

Q Was that done pursuant to an amendment? A. I hi. 
was not done pursuant to anything. That depreciation of 
capital came about because of the depreciation ot the 

market. Most of us had securities. 

Q. I see. A. Since then all capital deficiencies ot the 

senior people have been made up. 

Q. But no one actually withdrew capital then? It was 

just that market conditions may have lowered the capital, 

is that correct ? A. There may have been some withdrawals 

which created a deficiency in their stated capital, but I am 

not sure exactly how much and who. 

Q Certainly that never occurred with your knowledge 
and acquiescence? A. Certainly what didn’t occur? 
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Q. Withdrawals that took them below the (64) stated 
capital. A. The back office had explicit instructions not to 
return any moneys to any partner without my approval, 
whether it be limited or general. 

Q. So you had no knowledge, nor did you acquiesce in 
any withdrawal that put any partner below his stated 
capital? A. No. 

Q. All right. Do you know of the National Newark & 
Essex Bank in New Jersey? A. I know the bank. 

Q. Have you had any dealings with them? A. Have I? 

Q. Yes. A. In what connection? 

Q. In any connection. A. 1 used to bank there. 

Q. Did you live in New Jersey? A. I lived in South 
Orange, New Jersey, for 20 years. 

Q. Has the bank ever had any relationship with Hertz, 
Warner? A. Yes, they used to loan us money on broker’s 
loans. 

(65) Q. How about with Mr. Warner personally? A. I 
don’t know. 

Q. When did Mr. Warner leave? A. I believe May of 
1970. 

Q. Were any documents signed formalizing his with¬ 
drawal? A. Yes. 

Q. Do you have any copies available? A. Mr. Held has. 

Q. Does your counsel here have? A. I don’t know. 

Mr. Genovese: Mr. Straub, do you have copies? 

Mr. Straub: No. 

Q. What type of documents were signed? A. Recipro¬ 
cal leases concerning the partnership to the partner and, in 
turn, acknowledging that they had a continual financial 
liability, even though they left the firm, from the time they 
became a partner until the financial close out of the firm. 







410a 


Exhibit 20 

Q. At the time that Mr. Warner withdrew from the firm 
in May 1970, Mr. Hertz, was his stated capital up to the 
amount set forth in the agreement, Plaintiff’s Exhibit 31' 

A. No. 

(66) Q. How much was it deficient? A. Approximately 
$350,000. 

Q. Can you explain to me how his account got in that 
position? A. Yes. His account was prior to the break in 
the market approximately $700,000, and the break in the 
market depreciated that to what you see today or what 
it was as of May 1970. 

(Discussion off the record.) 

(67) Q. Mr. Warner never withdrew any capital, did 
he? A. No. 

Q. Nor did Mr. Carney? A. Mr. Carney withdrew some 
capital, but based at the time that he withdrew it, he, in 
my opinion, was not below his stated capital. 

Q. How much did Mr. Carney withdraw? A. Approxi¬ 
mately $50,000. 

Q. At the time of that withdrawal Mr. Carney was up 
to full capital, is that correct? A. I believe so. 

Q. When was that? A. Sometime in 1968, the latter 

part of 1968. 

Q. hen did Mr. Carney withdraw from the firm? 

A. About the early part of May 1970. 

Q. You mean Mr. Carney and Mr. Warner left about the 
same time, is that correct? A. Within a month of each 

other. . 

Q. Who left first? A. I believe—I believe they left 

approximately the same time. 

• • • 

(69) Q. Mr. Saluc was a member of the executive com¬ 
mittee, was he not? A. He was. 




411a 


Exhibit 20 

Q. Was he replaced on the executive committee? A. No, 
he was not. 

Q. After Mr. Saluc’s departure then, the executive com¬ 
mittee consisted of yourself— A. Carney and Warner. 

Q. —Carney and Warner? A. Yes. 

Q. On or about July 1, 19(59, Mr. Hertz, were you aware 
of any change in the financial picture of Hertz, Warner? 
A. I was always aware of my financial picture. 

Q. Were the prospects bright? A. Yes, we had ample 
capital. At that time I think we had $15 million in capital. 

Q. What was the capital as of December 31, 19G9? A. 
I would say it was in excess of $12 million. 

Q. When did you receive the financial report 
• * • 

(7G) at this moment. 

Q. Did you discuss your testimony here today with Mr. 
Straub before you came to this meeting? A. Whose testi¬ 
mony? 

Q. Your testimony that you were going to give. A. No. 
Q. You didn’t discuss it? A. Not that I know of. 

Q. I see. 

Did you discuss it with anyone? A. Not in relation to 
the testimony, but I discussed certain things with Mr. 
Warner to refresh my memory concerning certain things 
of this case. 

Q. Are you sure? A. Positive. 

Mi'. Straub: Let’s get that cleared up right now. 
If you ask him a question without the characteriza¬ 
tion of testimony, I think you will get the answer 
you are looking for. 

If you prefer, I will wait until the end of the 
deposition. 
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Mr. Genovese: You can make any statemet (77) 
you want to. 

Mr. Straub: Setting aside for a moment the 
word “testimony,” Mr. Hertz did you and 1 discuss 
anything which Mr. Genovese may have asked you 
about today? 

The Witness: Possibly, yes. 

Mr. Genovese: Are you finished? 

Mr. Straub: Yes. 

Mr. Genovese: All right. 

Q. Mr. Hertz, did there come a time in 1970 when Mr. 
Cohn’s responsibility 1 .he firm of Hertz, Warner 
shifted? A. Yes. 

Q. Can you tell us how that came about? A. We had 
various problems in the back office which he would have 
wanted to take on, and which I finally agreed with Mr. 
Sadlier that he would act as co-manager in the back office 
with Mr. Sadlier to correct certain problems that existed 
in the back office. 

Q. What were those problems? A. Varied. 

Q. Do you recall any specifically? A. We had cage 
problems, we had margin 

• • • 

By Mr. Genovese: 

Q. Mr. Hertz, you referred to Messrs. Blau and Meyer 
as special limited partners. A. Yes. 

Q. Is there any documents which refers to them in that 
respect? A. Well, the initial discussion with Mr. Meyer 
and Mr. Blau in preparing the 1969 agreement— 
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Mr. Galligan: Excuse me, Mr. Hertz. Let me 
interrupt. The question is as I understand it: Is 
there any document that reflects that. 

A. Not the final agreement, no. We had in our original 
draft, as you will recall, written in special partner and 
Mr. Meyer and Mr. Blau felt that it was not (117) necessary 
for the word special to be there. 

We didn’t see any significance to the word special. The 
reason why we have used the word special is because the 
agreement with Mr. Meyer and Mr. Blau at that time, in 
preparing the 1969 agreement, was that they were the only 
two limited partners that would share in the ratio losses 
of the firm and that’s what made them special as the word 
implies. 

Q. What about Mr. Shiff? A. And including Mr. Shiff. 

Q. Those were the only three? A. Yes. 

Q. Do you know who originated the term, “special 
limited partners”? A. I really don’t know. I don’t know 
how the word came out to exist. It’s a meaningless word. 
I couldn’t give you that answer. 

Q. Did you have a discussion with Mr. Held concerning 
that term? A. If I did, I don’t recall. 

Q. Did you have a discussion with Mr. Held as to the 
rights and obligations of the Meyer-Blau group so-called? 
A. It’s very possible I did based on my conversation (118) 
with Meyer, Blau and Shiff at the time of—at their offices. 

Q. Did Mr. Held ever tell you, in fact, Blau, Meyer and 
Shiff were general partners under the law? A. That par¬ 
ticular understanding was kicked around by many attor¬ 
neys. When the final phase of our operation came close 
to being closed up, there were many interpretations of that. 

So I don’t know whether it was a legal opinion on his 
part or ■was just an offhanded— 
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A. I really don’t 


Q. But did he ever tell you that! 

'"“o’ Do you recall having a conversation with him prior 
to the time that he signed the partnership agreement in 
which he told yon that, in fact, Messrs. Meyer, Blan and 
Sliiff were general partners! 


Mr. Galligan: 
Mr. Held! 


By “he,” we are talking about 


Q. Mr. Held. A. I don’t recall. 

0 You don’t recall any such conversations! A. ve 
heard the phrase nsod by many people. I guess maybe 
i„ our own mind we were taking the position because of 
the relationship with Herts, Warner that theyconiIdlb 
construed as general partners rather than limited (119) 
partners but I have never had a true legal opinion that 

,h ^vls C n C evo e r tested by the courts or by the arbitration 

or the New York Stock Exchange. 

O Was it Mr. Held’s responsibility to obtain the signa- 

tares of Messrs. Meyer, Blan and Shift to the partner Arp 
agreement! A. It was his responsibility to obtain all 

S ‘ C q‘ Including theirs! A. Yes. Because when I had left 

the meeting with Messrs. Sliiff, Meyer and Blan, 1 was cer¬ 
tainly led to believe that everything was in good form. 
I mean it was a very amicable meeting. 

Q What meeting was this! A. This was a meeting 
that was held in the affiliated offices of Hertz, Warner 
sometime in the latter port of 1969 regarding the new 
arrangement that we had set up for these three gentlemen 
and at that time in addition to their becoming limited 
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partners, who would share the losses of the firm in relation¬ 
ship to the generals sharing losses, it w r as also agreed upon 
that the point structure for Meyer, Blau, Shift, Hertz, 
Warner would be basically on $50,000 per point and that’s 
how they were—their 

• • • 

The Witness: I’m sure this agreement was sent 
out after November but you asked me about a meet¬ 
ing that took place to create an understanding so 
we could prepare a final draft of the agreement 
(124) with the three gentlemen involved and then 
when I put that to bed, I related that information 
of the understanding I had with them to Mr. Held. 

All he did was copy what my understanding was 
with the three gentlemen involved. That’s all and 
there was never a question, even if we can produce 
this memorandum, that altered my understanding 
with them with the exception of new things that 
they thought of but never a question concerning 
their capital contribution or their loss ratio. 

They did come up, as I say, with that one specific 
request which I denied. 

By Mr. Genovese: 

Q. Did they tell you *hat it was on the basis of that 
request that they refused to sign the partnership agree¬ 
ment? A. Well, I think it was on the basis of the total 
memorandum that took place. I don’t recall exactly what 
was in that total memorandum but it was not in relation¬ 
ship to them having any fears regarding Hertz, Warner 
& Company or anything like that because if it was that, 
he would have withdrawn. 
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Q. Did either Mr. Held or Mr. Sadlier ever tell you 
that they were signing the partnership agreement on the 
(125) condition that all general and limited partners would 
sign the agreement? A. No, never. 

Q. Did there come a point in time, Mr. Hertz, when 
either Mr. Meyer or Mr. Blau or their counsel communi¬ 
cated to you that they would not sign the agreement in any 
form? A. Well, yes, I guess they did but not necessarily 
through their counsel. I guess that was after we had 
closed our doors, in May of 1970. 

Q. Not prior to May of 1970? A. No. We were con¬ 
stantly talking about the agreement as to changes and 
it just wasn’t moving—I presume if I had followed their 
memorandum, they would have signed the agreement. 

So, I’ll see if we can produce that memorandum. There 
were just no major changes in the agreement other than 
basic philosophy. 

Q. Did Mr. Meyer and Mr. Blau take the position with 
you that their rights in the Hertz, Warner partnership 
were governed by the agreement of July 1, 1968? A. I 
don’t think so. 

Mr. Genovese: Would you mark for identifica¬ 
tion, copy of a letter dated July 6, 1970 (126) ad¬ 
dressed to Hertz, Warner & Company, attention 
Irving E. Hertz, signed by Arthur I. Meyer. 

(Copy of letter dated July 6, 1970, addressed to 
Hertz, Warner & Company, attention Irving E. 
Hertz, signed, Arthur I. Meyer marked Plaintiff’s 
Exhibit 39 for identification, as of this date.) 

Q. Mr. Hertz, I show you a copy of Plaintiff’s Exhibit 
39 for identification and ask you whether you received 
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this letter from Mr. Meyer. A. Probably, yes. 

Q. Does this letter refresh your recollection that Mr. 
Meyer was taking the position that his rights in the Hertz, 
Warner partnership were governed by the July 1, 1968 
agreement? A. Well, the letter so states it but as I indi¬ 
cated to you before, anything that occurred after the close 
down of the business which was May of 1970—this came 
in in July but during the time that we were in operation, 
they never took that position. 

Q. Is it your testimony that Plaintiff’s Exhibit 39 
represents the first time that Mr. Meyer took that posi¬ 
tion? A. That’s the only time I got a memorandum that 
I can recall. 

Q. No, that’s not my question. (127) A. I really don’t— 
I don’t recall having any conversations during the time 
that we were in operation, that Mr. Meyer and Blau took 
this position. 

Q. When was it that Hertz, Warner ceased operation? 
A. I believe in May of 1970. 

Q. Plaintiff’s Exhibit 39 refers to a letter dated April 
3, 1970, which the undersigned, namely, Mr. Meyer and 
Mr. Blau wrote to you. 

Do you recall receiving such a letter? A. If I did, 
I don’t have it. If it’s on record, it’s on record, I don’t 
know. 

Q. Would you search your files and see if you have 
such a letter? A. Well, I know I don’t have it and I’ve 
searched my files for a lot of things and I didn’t run across 
this but I’m sure Mr. Meyer and Mr. Blau have a codv 
of it. 

Q. We have taken appropriate steps to obtain it from 
them but we did inspect the files of Hertz, Warner as 
you know and we were unable to come up with that letter. 
A. I’m sure Mr. Meyer must have a copy. 
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r, rad vou have a conference with Mr. Meyer and 
Elan on or about April 3,1970, at which time they dehvered 
a letter to you! A. I wouldn’t recall. 

• • • 

IS 19681 t Approximately two and a half million 

ll °' q”! show vou what has been marked Plaintiff's Exhibit 
for identification and ask yon whether this document 
f xT a„ Warner for the year ending 
reflects the profit of Hert , * 0444000 . I 

June 30, 1968? A. This is the profit? It s $„, 444 ,uuu 

" ° Q d Do you'have any recollection as to what the profit of 
Hertz Warner was for the period ending Decern . 

" 968I ’ A. The first six months of 1968 or the first six 

m ' Q Fiscal 1969. A. 1 would say approximately, if I 

rC f lS“w Plaintiff's Exhibit 31A for identifi¬ 
cation and ask you whether that refreshes. yon.^ recofiec- 
tion. A. It says here a million dollars. I guess that (1 1 

"’’q.'iTvou have any recollection, Mr. Berta, «• to 
whether the firm of Hertz, Warner earned any profits for 
the month of January, 19691 A. I don't know. I could,, 

,e \ y0 I f ll"ntiff, Exhibit 32 for identification 
and ask vou whether that refreshes your recollection! A 
„ it's there, these were prepared by the controUer or 
auditors I guess this would he-opparently we did earn 
$138*000 for the month of January. That's where I got my 
million two, I guess. Maybe my dates were 
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Q. You don’t question the accuracy of the report, do 
you? A. At this moment? 

Q. Yes. A. If it’s my report, no. 

Q. I just wanted to show you. A. I have no reason to. 

Q. Mr. Hertz, do you have any recollection as to whether 
Hertz, Warner earned a profit for the month of (146) 
February, 1969? A. No, I don’t. 

Q. How about the month of March, 1969? A. I can only 
answer your question in the manner that between January 
of 1969 or our fiscal year between 1969 and 1970 apparently 
we lost a substantial amount of money for those ensuing 
months. 

Q. Could you restate the period? A. For the year 1968, 
as we discussed before, Hertz, Warner showed a profit of 
approximately two and a half million dollars. 

In the—starting the new fiscal year from July 1969 to 
j une _May—June of 1970, the first several months of the 
new fiscal year we made money and the balance of the year 
we had lost the majority of that money which we made. 

Now, by months—I would presume as of February, we 
would have started to lose a substantial amount of money. 

Q. T show you Plaintiff’s Exhibit 33 for identification 
and ask you if that refreshes your recollection as to the 
losses sustained by Hertz, Warner in the period February, 
March 1969? A. This only shows March. What happened 
to February? 

• • • 

(151) Q. Mr. Hertz, referring to Exhibit 32 for iden¬ 
tification, which is the financial statement of Hertz, Warner 
as at January 31, 1969, was it the practice of Hertz, 
Warner’s accountants, Mirsky & Company to deliver 
monthly reports to you, such as, Exhibit 32? A. In the 
early years of Hertz, Warner we were getting a monthly 
statement from Mr. Robert Mirsky & Company and a 
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monthly P & L and then when we had our own control 
system, we were doing it internally. 

I don’t know whether this cross checked with his last 
statement or whether we picked it up after that because 
of reduction of costs, you know, our control operation but 
from this point back, I’m sure he was preparing the state¬ 
ments each month. 

Q. You are not sure whether from that point forward 
he was preparing them? A. I couldn’t tell unless they 
were produced. Marvin can tell you better than I because 
of his bills to us. 

Q. Referring to Plaintiff’s Exhibit 33, you received one 
for the period ending March 31st? A. Then he was doing 
it. He was still doing it. 

Q. Did you receive copies of these? A. I believe so, 
sure. 

Q. Who else in the firm received them? (152) A. Well, 
they were sent down to me primarily and I think to the 
control operation and anybody that wanted a copy was—it 
was available in my office. 

We did not make distribution to all the people because— 

Q. I would like to know who it was distributed to? 
A. I said it was primarily distributed to me and I showed 
it to Mr. Warner and Mr. Carney, part of the executive 
committee and Mr. Saluc and any other general partner 
who wanted them. 

Q. Did you review them when they came in? A. I al¬ 
ways reviewed them. 

Q. Mr. Hertz, can you place the time when you had your 
first conversation with Paul Cohn as to his being admitted 
as a partner? 

A. I don’t really recall. Which partnership are you talk¬ 
ing about? 

• • • 
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Q. Did you have any discussions with Mr. Held in or 
about June or July of 1969 regarding subordinated lenders? 
A. I wouldn’t know. 

Q. Do you recall Mr. Held telling you that he had re¬ 
ceived communications that certain subordinated lenders 

" ere £°* n S to cancel their loan agreements? A. It may 
very well be. 

Q. I’m not asking you what may be. Do you recall? 
A. I just don’t know. I mean at that particular time I 
know we had people coming and going out, people whose 
subordinated agreement was due. I think they were one- 
year agreemei ts. 

Q. Do you re. all the anniversary dates of those agree¬ 
ments? A. They were varied. Our subordinated money 
was Hot in at the same date. There were various dates. 
We had approximately $1,550,000 of subordinated money 
but (156) it all didn’t come in on one date and expire a 
year later, 

Q. It’s your recollection that there was no prime anni- 
vetsary date so to speak where more loans were due than 
others? A. I don’t really know. I know we had a million 
and a half dollars in. I don’t know the anniversary dates 
of each of the individual loans, no, I do not. I couldn’t 
pinpoint that date for you. 

Q. Do you have any recollection as to whether more 
of them were due on December 31st than any other date? 
A. I couldn’t give you the answer. 

Q. You couldn’t tell, all right. 

Did you ever have a conversation with Mr. Held and 
Mr. Sadlier in which you told them that you would guar- 
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antee them against any losses from the partnership of 
Hertz, Warner that they might sustain! A. No. 

Q. Are you sure of that! A. Positive. 

Q. Mr. Hertz, referring back again to the monthly finan¬ 
cial statements, do you have any specific recollection of 
Mr. Cohn taking any of these particular statements home, 
referring to the ones that have been marked for identifica¬ 
tion at this proceeding. (157) A. I don’t know whether he 
took those particular ones home or any others but I do 
know because of our relationship and the geographical 
location of the executive people, which were all in one 
office, that on many occasions—it was on a constant basis 
that he was in my office and whenever he wanted to see a 
statement, he was permitted to take one. Whether he took 

those particular ones, I don’t know. 

Q. Do you have any recollection, specific recollection 

of him taking any! A. Yes, surely. 

Q. When! A. I don’t know but I know he took them. 
We discussed it a number of times. He asked me how we 
were doing and I showed him these things. 

Q. When did he ask you how you were doing! A. I 


don’t know. 

Q. Did he ask you how you were doing before he be¬ 
came a partner in 1969! A. We had conversations of 
that and it was fairly well-known things were going pretty 
good in 1968 and the early part of 1969 and we were quite 
proud of our results so I don’t believe we had any reluc- 
tancy about discussing our performance at that time. 

(158) Q. Did you tell Mr. Cohn at any time that you 
were losing money in February, March, April, May, June 
of 1969! A. I think it was generally known we were. 

Q. Did you tell him! A. I don’t know if I specifically 
told him or not. 


k 
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Q. Did you tell Mr. Held! A. I think people generally 
knew it. I think we did, yes. 

Q. Did you! A. I don’t recall telling them specifically 
but I’m sure it was well known. 

Q. You have no recollection of telling either Mr. Held 
or Mr. Cohn, is that correct! A. I don’t have a recollec¬ 
tion of telling them specifically, but I’m sure it was told 
to them. 

Q. Mr. Hertz, I’m not interested in what you are sure 
was told to them. I’m asking you what your recollection 
is. A. I don’t recall telling him specifically, on a specific 
date that we lost money in February or March, but I do 
know that they knew. 

Q. How do you know they knew! A. We had discus¬ 
sions of our various partnership meetings. 

(159) Q. And they were partners at the time! A. No, 
but they were brought in. 

Q. They attended partnership meetings before they be¬ 
came partners, is that what you are testifying to! A. 
Yes. 

Q. When was it! Give me one meeting if you can in 
1969 when Mr. Cohn attended a partnership meeting. A. 
I can’t give you a specific date. 

Q. Did you hold partnership meetings regularly! A. 
Within a reasonable time, yes. 

Q. How often! A. Maybe once a month. 

Q. And who was present at the partnership meetings! 
A. Depending upon what the meeting was about. Some¬ 
times we held a total partnership meeting. Sometimes we 
held certain partners’ meetings where it referred to that 
particular area of the business. 

Q. Mr. Held was also present at partnership meetings 
before he became a partner! A. Yes, many times. He 
was house counsel. 
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Q. And Mr. Sadlier! A. Yes. 

Q. Who else other than partners! 
those people in sensitive areas. 


A. Paul Cohn. All 


Q Did Mr. Warner report to you that Mr. Cohn offered 
to put up more than $100,000 as capital contributions! A 
No, actually in the final conclusions of their 
guess, it was determined that Paul would put up $100,000. 

Q. Did the executive committee discuss the form m 
which the 100,000 would be put up! A. Well, I was ad¬ 
vised, I think, at the time that Paul Cohn was going to 
put up securities, subordinated to lnm from his father-in- 

I didn’t know it was Peerless Mills at the time. It was 
coming from his father-in-law. I never saw the documents 

but I knew it was securities. 

Q. Securities from his father-in-law! A. That s what 

I understood. 


By Mr. Genovese: 

Q. Mr. Hertz, do you have any knowledge as to whether 
the Stock Exchange approved Mr. Cohn’s capital borrow¬ 
ing! (165) A. Subordinated agreement is on file, isn t it! 

We have a copy of that. 

Q That’s not my question. Do you have any knowledge 

a, to whether they approved itl A. I believe-personal 
knowledge, yes. I don’t know how I have it but I know it 
was approved. 

Mr. Galligan: Did you say his capital borrowing 
or his capital contribution! 

Mr. Genovese: Capital borrowing. 
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Q. Do you know whether the exchange ever questioned 
Mr. Cohn’s capital contribution? A. I wouldn’t know. 

Mr. Genovese: Would you mark this as the next 
exhibit, please. 

(Copy of a letter dated May 1, 1970 on the letter¬ 
head of the New York Stock Exchange marked 
Plaintiff’s Exhibit 41 for identification, as of this 
date.) 

Q. I show you a copy of a letter dated May 1, 1970 from 
the New York Stock Exchange to Hertz, Warner & Com¬ 
pany, attention Mr. Sadlier, which has been marked Plain¬ 
tiff’s Exhibit 41 for identification and ask you whether 
you have ever seen it before. A. I don’t know. It wasn’t 
addressed to me, so I really couldn’t give you an answer. 

(100) Referring to the last paragraph on page 2 of the 
letter, would you read that, please, Mr. Hertz. A. This 
one, “Examiner indicates that Paul Cohn”— 

Q. To yourself. A. Right. 

Q. Did you ever discuss that with Mr. Sadlier? A. 
Well, I had some knowledge that apparently whatever 
documentation was required hadn’t been submitted but was 
since corrected. 

Q. And it’s your understanding that the exchange, in 
fact, approved the loan? A. That’s what J understand. It 
was considered good capital after the subordinated agree¬ 
ments were in good form. 

Q. Do you have any documentation reflecting that? A. 
I wouldn’t personally, no. 

Q. Do you know of any? A. I guess Marvin Furst 
would have it. He was the auditor. 

• • • 
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Henry Warner, having been duly sworn by the Notary 
Public (Marvin A. Morgenthal), was examined and testi¬ 
fied as follows: 

Examination by Mr. Genovese: 

Q. State your full name for the record, please. A. 
Henry Warner. 

Q. Where do you reside, Mr. Warner? A. 39 Fairfield 
Terrace, Short Hills, New Jersey. 

Q. Mr. Warner, would you give us a brief statement of 
your educational background, please? A. I am a college 
graduate. 

Q. From what school? A. Massachusetts Institute of 
Technology. 

Q. After graduating college, what did you do? A. I 
went into the real estate business for four years. 

(4) Q. From the real estate business, where did you 
go? A. At the age of twenty-three, I started with Merrill, 
Lynch—then it was—Pierce, Fenner and Beane. 

Q. What year was that? A. 1952. 

Q. For how long did you stay with Merrill, Lynch? 
A. Approximately two years. 

Q. Where did you go from there? A. Heller & Meyer. 
Q. That was in 1954? A. Approximately. 

Q. What did you do at Heller & Meyer? A. I was a 
registered representative. 

Q. For how long did you stay with Heller & Meyer? 
A. Approximately six years. 

Q. Did you act as a registered representative through¬ 
out that six-year period? A. Yes, I did. 

Q. That brings us to approximately 1960; is that cor¬ 
rect? A. That’s correct. 
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Q. And in 1960, where did you got (5) A. I moved to 
Hirsch & Co. 

Q. In what capacity? A. Branch manager and regis¬ 
tered representative. 

Q. For how long did you stay with Hirsch & Co.? A. 
Three years. 

Q. Throughout that three-year period, did you remain 
as a branch manager and registered rep? A. Yes, I did. 

Q. Were you a partner at all? A. No. 

Q. What did you do in 1963? A. January 1, 1963, I 
became a general partner of Lieberbaum & Company. 

Q. Were you concerned with any particular area of the 
firm’s activities? A. Yes. I was responsible for the 
Newark branch office, which I formed. 

Q. For how long were you with Lieberbaum & Co.? 
A. Until October 7, 1963. 

Q. What did you do then? A. We formed what was 
then known as Hertz, Newmark & Warner on October 8, 
1963. 

Q. Who were the founding partners of Hertz, Newmark 
& Warner? (6) A. To the best of my recollection,—I will 
name some of the people that I can recall. 

Besides the three named partners, in addition, Norman 
Narner, Paul Cohen, Robert Flint, who is now deceased, 
Jerry Perlman, Morton Borhrer. At the moment, I can’t 
think of any others. That may be the total list. 

Mr. Galligan: Excuse me. 

Is that Perlman, P-e-a-r-1, or P-e-r-1? 

The Witness: I’m not sure. 

Q. Prior to the formation of Hertz, Newmark & War¬ 
ner, did you have any discussions with Paul Cohen relative 
to the formation of the firm? A. No. 
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Q. When did you first meet Paul Cohen? A. On the 
evening of October 8, 1963. 

Q. Under what circumstances! A. We had an opening 

party. . ... 

Q. Did you have any particular area of responsibility 

with respect to the firm of Hertz, Newmark & Warner! 

A. Yes, I did. 

For a period October 8, 1963 until June 30, 1964, I con¬ 
tinued in the Newmark operation and was the partner in 
charge of that branch. 

Q. That was a branch office of Hertz, Newmark & 

• • • 

(11) was quite unexpected. 

1 returned to work on February 29, 1968. 1 remember 
the date, because it was a leap-year date and I made it in 
February, which was my objective. Paul was one of those 
who truly greeted me warmly upon my return, and I re¬ 
member that well. From that point forward, my relation¬ 
ship with Paul became close. 

Q. Was that relationship, aside from being a personal 
one, a working relationship! A. The personal side only 
involved perhaps u visit at my home one time and an in¬ 
vitation to his wedding, so it was on a business basis that 
we became closer. 

Q. Was there any particular area of Hertz, Warner’s 
activities that Cohen was involved in after February 29, 
1968? A. Yes. 

Q. What was that? A. He became involved in the area 
of syndication. 

Q. Were you involved in that area? A. Yes, I was. 

Q. Did Paul work directly under you or directly for 
you, or was there someone else that he was reporting to? 
A. I would v ke to say that he worked directly with (12) 
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me, and he had a lot of authority, which w T as well earned 
because of his keen mind and knowledge of w T hat he was 
doing. 

Q. Do you have any recollection w T hen it was that you 
were invited to Paul’s wedding? A. Yes, I do. 

Q. When was that? A. It was around Labor Day of 
1968. 

Q. When did you first hear of the plaintiff in this ac¬ 
tion, Peerless Mills? A. I don’t recall. 

Q. At the wedding that you attended, w'hen Mr. Cohen 
was married, did you meet Mr. Cohen’s father-in-law, Mr. 
Fine? A. I don’t recall specifically, but it’s highly likely 
that I shook hands with him. 

Q. Did there come a time, Mr. Warner, when you had 
discussions with Paul Cohen concerning his possible admis¬ 
sion as a partner of Hertz, Warner & Co.? A. Yes. 

Q. Can you place that time? A. I would estimate that 
time to be the early spring of 1969. 

Q. Do you recall the first such discussion? (13) A. I 
can’t be precise as to the date, if that’s what you are 
requesting. 

Q. Do you recall the substance of the first such discus¬ 
sion? A. Yes, I do. 

Q. Can you tell me what that was? A. I would be 
happy to. 

Paul, in his working with me, indicated that he felt just 
like a partner, and, truly, Paul performed as one, even 
when he was a department head; namely, syndicate man¬ 
ager. He was tireless and his devotion to the firm exceeded 
that of general partners. 

Paul indicated to me ‘hat he would like to become a 
partner of the firm again. 
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Q. What did you say to him! A. I felt that this was 
a proper thought on his part and that I would recommend 
to the others that he become a partner. 

Q. Do you know what Paul was earning at that time! 
A. I don’t recall. 

Q. When was the next conversation that you had with 
Paul Cohen concerning his becoming a partner of Hertz, 
Warner! A. I cannot limit it to the one conversation. This 
(14) whole period, like, evolved, as far as I am concerned, 
in looking hack at this time, but the gist of the communi¬ 
cations between us is as I just described. 

Q. Did you ever discuss finances with him in these con¬ 
versations! A. I don’t recall. 

Mr. Gai'igan: Mr. Genovese, let me just com¬ 
plete that brief area of compensation of Cohen that 
you touched on, if I may, with just one question to 
Mr. Warner. 

Do you recall, Mr. Warner, whether or not Mr. 
Cohen was paid at that time on a straight salary, or 
was he getting salary and commission! 

The Witness: During the period of time he func¬ 
tioned as syndicate manager! 

Mr. Galligan: Yes. Mr. Genovese asked you 
what he was being paid. 

The Witness: I don’t recall if he had any special 
arrangement relative to his work as syndicate man¬ 
ager, and I would presume he was compensated for 
his production in the same manner as all other reg¬ 
istered reps. 

Mr. Genovese: You don’t know that, though! 

tit 
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(16) Q. Did there come a time, Mr. Warner, when you 
on behalf of the firm of Hertz, Warner proposed to Mr. 
Cohen certain terms and conditions under which he could 
become a partner of Hertz, Warner & Company! A. I 
don’t recall any discussions outside of the fact that he 
was going to be a three percent partner. 

Q. When you say “a three percent partner,” does that 
mean that he would participate in three percent of the 
profits of Hertz, Warner! A. That is correct. 

Q. Does it also mean that he would participate in three 
percent of the losses of Hertz, Warner! A. That is not 
correct. 

Q. Other than the fact that Mr. Cohen was to become 
a three percent partner of Hertz, Warner, did you discuss 
any of the other financial terms of his proposed partner¬ 
ship with him! A. I don’t recall that either. 

Q. You don’t recall! A. No. 

Q. Do you recall what his draw was to be! A. I believe 
the whole subject is academic, because for the fiscal year 
beginning July 1, 1969, if my memory serves me correctly, 
all general partners of the firm, no (17) matter what their 
percentage of profits were, drew the same rate of com¬ 
pensation; namely, $24,000 a year. 

Q. Was there a salary in addition to a draw! A. No. 

Q. Did you have any discussions with Mr. Cohen con¬ 
cerning his capital contribution to the partnership! A. 
Yes. 

Q. What was the substance of those discussions! A. 
Basically, Paul volunteered that it would be no problem 
for him to contribute $100,000 in capital. 

Q. Did you have any discussion with him as to the 
source of that capital contribution! A. Yes. 
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Q What did you say to him and what did he say to 
you? A. He volunteered that his father-in-law was well- 
to-do and that he had married his only daughter, and he 

would request capital from him. 

Q. Did you know the form that that capital would take? 

A. I don’t recall. 

Q In the course of your discussions with Mr. Cohen 
concerning his “partnership,” did you ever render any 
estimates to him or projections as to what he might ( o) 

earn as a partner? A. No, I did not. 

Q. Did you discuss with Mr. Cohen what his share o, 
the firm’s losses was to be under the partnership? A. I 

don’t recall. , 

Q. Mr. Warner, after you had the initial discussion 

with Mr. Cohen in which you have testified he m substance 
requested a partnership, what did you do about it? A. I 
brought it to Irving Hertz’s attention and recommended 
that we propose it to the executive committee because I 
favored Paul’s becoming a partner. 

Q. What did Irving say to you? A. He agreed. 

Q. Who was on the executive committee at that time? 
A. In addition to Irving and myself, Norman Carney ar 

Jay Saluc. , .. . 

Q. Did the executive committee have a meeting at which 

they discussed Mr. Cohen’s proposed partnership? A. 
The executive committee met regularly every Monday 
evening and there was no formal agenda, and I’m sure 
at the next Monday’s session I brought it up. 

Q. Can you place that in point of time? A. I would 
estimate this probably occurred around (19) April of 
1969. 

Q. Do you recall the subject of any other employees 
of Hertz, Warner becoming partners coming up at that 
time? A. No, I do not. 
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Q. Did Hertz, Warner make partners in addition to 
Paul Cohen in or about July 1, 1969! A. I’m not certain, 
but it’s possible that Bob Sadlier became a partner at 
that time, and, in addition, it’s possible that Joel Held 
became a partner at that time. 

Q. Did you have any discussions with Joel Held con¬ 
cerning his partnership at Hertz, Warner? A. I don’t 
recall specifically having conversations with Joel. 

Q. How about Bob Sadlier? A. Nor with Bob. 

Q. Was James Sadlier admitted to partnership on July 
1, 1969? A. That’s possible. 

Q. Did you have any discussions with him concerning 
his partnership? A. It’s possible that I did. 

• • • 

Q. Did Mr. Matthews work with you primarily in Hertz, 
Warner? A. Yes, he did. 

Q. Do you recall what Mr. Matthews’s capital contribu¬ 
tion to Hertz, Warner, was to be? A. Yes, I do. 

Q. What was it? A. $10,000. 

Q. What about Mr. Held? 

Do you recall what his capital contribution was to be? 
A. I think it was also $10,000. 

Q. Did there come a time, Mr. Warner, when a partner¬ 
ship agreement was prepared which was dated as of July 
1, 1969 f^om Hertz, Warner & Company? A. Yes. 

Q. Did you participate in any way in the preparation 
of that partnership agreement? A. I believe it was a 
routine amendment and that the only changes would be 
listing the new partners. 

Q. Do you recall whether anyone’s capital contribution 
who was a partner as of July 1, 1968, was reduced? (23) 
A. Yes, I do. 
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Q. Whose was reduced? A. I believe that Irvin * 
Hertz’s capital contribution on July 1, 1968 was $750, 
and I believe it was reduced to $550,000 on July 1, 1969. 

Q. Do you recall any others? A. No, I don’t. 

Q. What about your own capital contribution? A. I 
believe I might have moved it up from $500,000 on July 1, 
1968 to $550,000 on July 1, 1969. 

Q. Did you keep yourself generally advised with re¬ 
spect to the financial affairs of Hertz, Warner? A. No. 

Q. Was there someone else in the firm who concentrated 
in that area? A. My partner, Irving Hertz, was more 
concerned about the financials than I was. 

Q. As of the spring of 1969, were you aware of the 
profit that had been earned by Hertz, Warner in the prior 
fiscal year? A. You are referring to the fiscal year ending 
June 30, 1968? 

Q. Correct. A. Yes. 

(24) I certainly knew it. 

Q. What was the amount? A. My recollection is that 
it was moderately in excess of $2 and a half million. 

Q. As of the end of January, 1969, were you aware of 
the financial condition of Hertz, Warner at that time? A. 
Are you referring to the net worth or the profit and loss? 

Q. The profit and loss. A. Yes, I was. 

Q. Do you recall approximately what that figure was 
as of January 31, 1969? A. Yes. 

I believe we earned approximately $1 million for the 
six months ending December 31, 1968. 

Q. Do you know whether the accountants for Hertz, 
Warner pr< .red monthly financial statements? A. I 
don’t recall /ho was preparing the monthly financials at 
that time. 
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Q. Were monthly financials prepared? A. Monthly 
financial statements were available, and were prepared. In 
answer to your question, yes. 

Q. Did you receive copies of them! (25) A. Yos, I did. 

Q. Did you review them? A. In all fairness, I looked 
at them. I looked at the bottom line and then went back 
to my business. 

Q. As of June 30, 1969, did you know the profit and 
loss picture of Hertz, Warner? A. Yes, I did. 

Q. Do you recall what that was, approximately? A. I 
believe for the fiscal year ending June 30, 1969, we earned 
approximately $100,000. 

Q. Were you aware that during the period January 
through June of 1969 Hertz, Warner was suffering losses? 
A. We received monthly reports and I would think that 
the monthly figures reflected losses during that period. 

Q. Did you disclose any such losses to Mr. Held? A. 
I do not recall. 

Q. To Mr. Cohen? A. I do not recall. 

Q. To any other partner that was being admitted on 
July 1, 1969? A. I do not recall. 

Q. Did you sign the partnership agreement of July 1, 
1969? (26) A. I believe that I did, yes. 

Q. Do you recall when it was that you signed it? A. I 
don’t think they were physically prepared until the fall of 
1969. So, it could have been no sooner than that. 

Q. Incidentally, Mr. Warner, the monthly financials of 
Hertz, Warner, to whom were they distributed as a matter 
of course? A. Members of the committee each received a 
copy. 

Q. Can you recall physically how the agreement of 
July 1, 1969, was presented to you? 

Do you recall the circumstances? A. No, I do not. 
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Q. Do you recall whether there were any other signa¬ 
tures on the agreement at the time you signed it? A. I 
believe it was our policy at that time to send everybody 
a single copy of the agreement, and they were individually 
signed by each partner separately, and then the house 
counsel coordinated all the signatures for a master copy 
to be distributed. 

I believe that was our technique at that time. 

Q. Did it ever come to your attention that certain of 
the persons who were to be signatories to the July 1, 1969 
partnership agreement had not signed it? (27) A. Yes. 

Q. When was that? A. I would estimate that was in 
the December 1969-January 1970 period. 

Q. How did that fact come to your attention? A. I 
don’t recall. 

Q. Do you recall who it was that had not signed the 
agreement? A. I recall some of the people. 

Q. Can you name them, please? A. Yes. 

People associated with Arthur Meyer and Joseph Blau, 
so that would include certain members of Arthur Meyer’s 
family. 

Q. Did you have any discussion with anyone concern¬ 
ing the reason why the so-called Meyer-Blau group did not 
sign the July 1, 1969 agreement? A. No. 

Q. Did you know the reason? A. I learned in conver¬ 
sations with Irving Hertz that there were certain modi¬ 
fications that they proposed to the articles of partnership. 

Q. Did he tell you what the modifications were? A. I 
don’t recall. 

(28) I might say they were of a technical nature, not 
of a substantive nature, not with relation to points and 
responsibilities, but they were more legal than funda¬ 
mental. 
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Q. As of the fall of 1969, to your knowledge, did all of 
the general partners of Hertz, Warner contribute the capi¬ 
tal specified in the July 1, 1969 agreement! A. I don’t 
recall. 

Q. Do you know whether you ever knew that fact? A. 
I don’t recall. 

Q. Did you ever have any discussions with anyone con¬ 
cerning that? A. I can’t think of any. 

Q. Had you contributed your capital? A. Yes. 

Q. Had Mr. Sadlier, Mr. Robert Sadlier? A. I don’t 
know. 

Q. Did Mr. Cohen? A. I don’t recall. 

Q. What about Messrs. Meyer and Blau and the group 
they represented? A. 1 don’t recall. 

Q. To your recollection, Mr. Warner, did there come a 
time when the so-called younger partners at Hertz, Warner 
(29) such as Mr. Cohen, Mr. Held, Mr. Matthews, meet a 
request of the executive committee that they be given 
greater authority in the firm? A. Yes. I recall that. 

Q. Do you recall when that was? A. I would estimate 
approximately January of 1970. 

Q. Was that at a meeting? A. At Hertz, Warner, we 
didn’t necessarily have formal meetings. We were always 
together and there was great freedom of speech, and one 
of the pleasures of our association was to let our hair 
down with one another on a constant basis, so I learned of 
this just by being there, and net on any formal basis. 

Q. Do you recall what it was they asked for? A. Not 
specifically. 

Q. Did they ask tor profit and loss statements, to your 
recollection? A. I don’t recall. 

Q. Do you recall what disposition, if any, was made of 
their request? A. I don’t recall. 
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Q. Did Mr. Cohen submit an application to the Ex¬ 
change in connection with his admission to Hertz, "W arner, 
as Mr. Warner did, as you just testified? A. I’m sure that 
he did, but I don’t recall. 

Q. Did there come a time, Mr. Warner, when your 
capital in Hertz, Warner & Company was below the stated 
amount as reliected in the July 1, 1969 partnership agi ce¬ 
ment, Plaintiff’s Exhibit 31? A. Yes. 

Q. Could you tell me when that was? A. My capital 
contribution was in the form—mostly in the form of securi¬ 
ties, and as you might recall, the period through June of 
1970 was one of sharply declining market prices, and as a 
result, my capital account suffered substantially. 

Q. This is June of 1970? A. Well, the period January 
1, 1970 through June 30, 1970, was one in which there was 
an historical stock market break. 

Q. So, it was within that period, January 1, 1970? (41) 
through June 30, 1970? A. That my capital account, which 
was mostly securities, was in a declining phase. 

Q. Did you have securities segregated in a capital ac¬ 
count which was separate from a trading account, or was 
it all in one? A. 1 received a monthly statement that re¬ 
flected my securities account, which was counted toward my 
capital contribution. 

Q. Well, were you free to deal with that account as 
you chose? A. Yes, I was. It was a regular customer’s 
type account. 

Q. Did you in the period January 1, 1970 through June 
30, 1970, make withdrawals from that account? A. I made 
certain substitutions in my capital account. 

Q. Do you recall those substitutions? A. I believe I 
do. I believe I delivered out ten thousand Development 
Oorp., and received in ninety Lyntex Bonds, and 1,000 
Republic National Bank. 
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Q. Is that the full extent of the substitutions you made? 
(42) A. I believe so. 

Q. Do you recall the value of the ten thousand Develop¬ 
ment Corp., at the time you delivered it out? A. No, I 
do not. 

Q. Do you have an approximate idea? A. Yes. I think 
it was trading at approximately $16 a share, so I delivered 
out approximately $160,000 worth of value. 

Q. Do you recall what was received into your account? 
A. Yes. 

I bel ;ve the ninety Lyntex Bonds were then trading 
about $70 and that the 1,000 Republic National Bank was 
also trading at $70. 

So, the combined value would be in the combined range 
of $130-plus thousand. 

Q. Did you also hold Leasco Warrants? A. Yes, I did. 

Q. Was anything done with respect to the Leasco War¬ 
rants? A. Yes. 

Q. Could you tell me what that was? A. Yes. 

Sometime in late June of 1970, Hertz, Warner & (43) 
Company sold out all securities held by general partners 
and limited partners, and my Leasco position was sold at 
that time, the proceeds going to Hertz, Warner & Company. 

Q. Do you have any recollection, Mr. Warner, starting 
with the period January of 1970, as to the approximate 
amounts that you were under capital at that time? A. I 
personally? 

Q. Yes. A. I would estimate that my account, until 
the real crash, which occurred in May, was always above 
capital. 

Q. As of June of 1970, when you testified the Leasco 
securities were sold, did they strike a balance on your 
capital account as to determine what was due, if anything? 


I 





440a 


Exhibit 20 


A I received a monthly statement, and I know approxi¬ 
mately what the credit balance was at the end of June 

Q Were you under capital at that time! A. Yes, I a as. 

o' By how much! A. I believe the proceeds of my 
account,'after the sale of the Leasco Warrants, was ap¬ 
proximately $201,000. (44) My stated capital was $oo( ,000. 
So at that point, relative to the point of stated capital, the 
differential represents the answer to your question. 

Q. Did you enter into an agreement to pay to Heitz, 
Warner & Company the difference in your capital? 

Yes, I did. , , 

Q. Can you state the substance of that agreement? A. 

Basically, it was a note. 

Q. For how much? A. For the difference. The three 

hundred forty-eight odd-thousand dollars. 

O How was that paid* A. There were two lump-sum 
payments of $150,000 and $50,000, and $2,000 per month 
Q. When is the last such payment due? A. I would 

estimate about the end of 1975. 

Q. Do you recall whether Mr. Held ever wrote a letter 

concerning withdrawals from your capital account? A. 
Yes. I do recall he wrote such a letter. 

Q. To whom? A. To me. 

Q What was the substance of such a letter. o > on 
happen to have a copy with you, by any chance? A. >.o, 1 

d ° (45) Q- Was it a registered leter? A. It didn’t come 
by regular mail. 


Mr. Galligan: You mean you got it? 

The Witness: I acknowledge receiving it. 




441a 


Exhibit 20 

Q. Do you recall the substance of the letter, Mr. War¬ 
ner? A. A. No, I don’t. 

Q. Do you recall whether he ever wrote a letter to a 
bank in which you were a depositor? A. Yes, I do. 

Q. What bank? A. Security National Bank, Newark, 
New Jersey. 

Q. What did he say to them? A. 1 don’t recall. 

Q. Do you recall the subject matter? A. No. 

Q. You have no recollection as to the subject matter? 
A. It had to be with relation to the substitution, but I don’t 
want to start guessing. 

Q. I don’t want you to guess. A. I mean, if you like. 
I could say— 

Q. I don’t want to tell you what to say. 

(46) I’m sure it related to the substitution, but 
I can’t be sure. 

Mr. Genovese: I would assume you would know 
what it is about. You can say whatever you want 
on the record. 

Mr. Galligan: That assumption may not neces¬ 
sarily be accurate. 

Mr. Genovese: It may not be. 

Mr. Galligan: The fact is that he knew only such 
a letter was written, not necessarily knowing what 
the content was. 

Mr. Genovese: Right. I am just assuming. That’s 
all. 

By Mr. Genovese: 

Q. Did you have any discussion with Mr. Hertz con¬ 
cerning substitution of capital in your account during the 
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period January through June of 1970? A. I don’t recall. 

Q. Do you recall telling him that you were substituting 
capital? A. I don’t recall telling him. 

Q. Are there any writings in existence, Mr. Warner, 
which set forth the requirements for the form in which your 
capital should be in the firm? (47) A. None that I know of. 

Q. Did you disclose to any of the other partners of 
Hertz, Warner that you were substituting capital, other 
than Mr. Hertz? A. No, not that I recall. 

Mr. Galligan: I don’t think that the record re- 
tlects that he disclosed it to Mr. Hertz. 

Mr. Genovese: He said he doesn’t recall. 

Mr. Galligan: Your question assumes beyond 
that, that he did. 

Air. Genovese: I stand corrected. 


Q. Did there come a time, Mr. Warner, when Mr. Saluc 
left the firm of Hertz, Warner & Company? A. Yes. 

Q. When was that? A. That would be approximately 

December of 1969. 

Q. Do you recall the circumstances under which he left? 
A. Yes, I do. 

Q. Would you state them, please? A. Yes. We sold 
our headquarters office at Two Broadway to Walston & 
Company. Mr. Saluc joined Walston & Company as an em¬ 
ployee at that time of our sale of the branch office. 

(48) Q. Did he receive a return of his capital from 
Hertz, Warner & Company? A. I believe that he did. 

Q. Was there any other documentation executed in con¬ 
nection with his withdrawal from the firm? A. I don’t 
recall. 
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Q. Do you recall whether he received a release 1 A. He 
probably did, now that you refresh my recollection, because 
I think all partners that retired signed reciprocal releases 
with the firm. 

Q. Is Hertz, Warner, presently seeking to recover from 
Mr. Saluc any share of losses that he mnj be responsible 
for? A. No. 

Q. In connection with a note that you testified you ex¬ 
ecuted, who is the payee on the note? A. Hertz, Warner 
& Company. 

Q. Are you presently acting in any capacity for Hertz, 
Warner & Company? A. I am making myself available to 
the firm in assisting it in any way that I can in the final 
winding up of its affairs. 

Q. When did you lease Hertz, Warner & Company? A. 
Approximately May 1,1970. 

• • • 

(82) Q. Referring to Plaintiff’s Exhibit 31, which is the 
partnership agreement of July 1, 1969, would you look at 
the capital contribution to be contributed by L. Blau and 
J. Blau? A. J. Blau, $300,000. L. Blau, $127,000,000. 

Q. Do you have any knowledge or information as to 
whether that is a correct figure? A. I don’t recall the L. 
Blau, but the J. Blau looks correct. 

Q. Did Mr. Hertz ever tell you that was an erroneous 
figure, either one of them? A. I do recall that Meyer and/ 
or Blau contended there was an error either with them¬ 
selves or some members of the family in this schedule of 
capital contributions, and I’m vague as to whether they 
were right and to what Hertz’s position was relative to it. 

Q. Do you recall whether or not that was the reason 
they would not sign the agreement? A. I don’t think so, 
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because if—I don’t believe there were any matters that 
wore arithmetic relative to their concern. My recollection 
was their problems were legal and not percentage of profits 

and capital contributions, and so forth. 

q i s it a fact that Mr. Meyer took the position (83) 
that the capital contribution for S. Meyer, which is listed 
there, I believe, at $440,000; is that correct? A. Right 
O. Was in fact to be $150,000? A. I’m sorry I can t be 
more helpful. I do recall there were conversations in con¬ 
nection with the clerical presentation of certain family in¬ 
terests, and I don’t recall the answer to that one 

Q Do you recall whether Mr. Hertz ever conceded that 
in fact S. Meyer’s capital contribution was overstated by 

$290,000? A. I don’t recall how the matter was specifica > 

resolved. . , . 

I might add, all this became academic, because we set¬ 
tled everything with our limited partners who were sub¬ 
ordinated lenders and limited partners. 

Q Not to argue with you, Mr. Warner, it became aca¬ 
demic a year after. That’s what you are saying, is it not? 

A. (No response.) , . 

Q. Messrs. Meyer and Blau never signed that agree¬ 
ment did they? A. That’s correct. To my knowledge, they 
never signed it, or I will go further and say they never 
signed (84) it was delivered it, because I think one time 
along the way when they were going on vacation there were 
allegedly copies to be sent down to us which we never saw. 

O Just so we button this area up, you have no recollec¬ 
tion of Messrs. Meyer and Blau at any time stating that 
their capital contribution is overstated in the July 1, 196.) 
agreement? A. Before you gave me details on vour line 
0 t inquiry. I indicated to you that there was some family 
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situation and I have no more knowledge to advance than 
I have just given you. 

Q. Did you participate or attend any meetings at the 
offices of Paul, Weiss, Goldberg, Rifkind, Wharton & Gar¬ 
rison in connection with the alleged obligations that Hertz, 
Warner had to its limited partners and subordinated 
lenders? A. I didn’t participate in any of the very pre¬ 
liminary meetings that occurred. 

There was a rather formal meeting called, T would esti¬ 
mate, for sometime in January of 1971, when this thing 
was very much along the way, and I did attend that meet¬ 
ing with counsel. 

• # • 
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LIPKIN, GUSRAE & HELD 
Attorneys at Law 
225 Broadway 
New York, N. Y. 10007 

December 29, 1970 

Arthur Winard, Esq. 

475 Fifth Avenue 

New York, New York 10017 

Be: Henry Warner 
Dear Mr. Winard: 

Reference is made to your recent conversation with Mr. 
Hertz, the managing partner of our client, Hertz, Warner 
& Co. In that discussion you asked Mr. Hertz for informa¬ 
tion relative to the outstanding litigation in which Hertz, 
Warner & Co. (referred to in the enclosed list as regis¬ 
trant) was a party defendant. In addition, you requested 
information relative to the 1969 partnership agreement of 
Hertz, Warner & Co. and the signatories thereof. 

Enclosed you will find two lists reflecting the informa¬ 
tion you requested. The first list reflects all litigation 
known to this office in which Hertz, Warner & Co. is a 
defendant. The second list reflects those individuals des¬ 
ignated as partners under the 1969 partnership agreement 
and indicates each signatory of the 1969 partnership docu¬ 
ment with a check mark next to the appropriate name. 

If you have any further questions, do not hesitate to 

call. 

Very truly yours, 

Joel Held 

jh/jr 

Enel. 
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General Partners 



Stated 

Actual 


Name 

Capital 

Capital 

Deficit 

yHertz. 

$550,000 

$407,233.93 

$142,776.07 

VWarner. 

350,000 

214,888.34 

335,111.66 

V Carney . . 

200,000 

75,125.10 

124,874.90 

VCohn . 

100,000 

92,000.00 

8,000.00 

V Matthews . 

10,000 

10,000.00 

None 

VR. Sadlier_ 

10,000 

None 

10,000.00 

V Held . 

5,000 

1,307.31 

3,492.69 

VGenna . 

5,000 

1,373.27 

3,626.73 

Sheldon. 

10,000 

8,475.79 

1,524.21 

VLitt . 

10,000 

6,842.70 

3,157.30 

\/J. Sadlier. 

5,000 

2,000.00 

3,000.00 


Limited 

Partners 



Stated 

Actual 


Name 

Capital 

Capital 

Deficit 

yAlfus. 

$330,000 

$207,824.73 

$122,175.27 

Mitchell Alfus 

10,000 

10,000.00 

None 

Wendy Alfus .. 

10,000 

10,000.00 

None 

y Berry Trust .. 

37,500 

30,187.50 

7,312.50 

J. Blau . 

300,000 

130,818.66 

169,181.34 

L. Blau. 

127,000 

96,21527 

30,784.73 

yCannold . 

20,000 

20,000.00 

None 

Feldesman .... 

10,000 

10,000.00 

None 

yD. Fisher. 

330,000 

257,879.07 

72,120.93 

yP. Fisher . 

175,000 

134,401.48 

40,598.52 

yGiffuni . 

10,000 

10,000.00 

None 

y Harrison . 

10,000 

10,000.00 

None 
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.ed 

Name capital 

v Heller . $ 10,000 


V Hertz, Warner 

& Co. Profit 
Sharing Trust 125,000 
yHertz, Warner 
& Co. Foun¬ 
dation . 125,000 

Kalman . 100,000 

V Klein. 30,000 

\/B. Kolberg- 10,000 

VR. Kolberg- 10,000 

V'Lederman. 40,000 

yLerman. 75,000 

Levine ....... 220,000 

A. Meyer. 300,000 

S. Meyer . 440,000 

VModell. 20,000 

yF. Moss. 10,000 

yH. Moss. 10,000 

Rothauser .... 150,000 

Scheinman .... 175,000 

A. Schiff . 10,000 

B. Schiff. 100,000 

yC. Schnall .... 10,000 

M. Schnall .... 20,000 

Schneider. 112,500 

M. Shuster_ 10,000 

R. Shuster_ 10,000 

L. Skalet . 100,000 

S. Skalet . 10,000 

F. Spector .... 10,000 

Strutin . 10,000 

Tyler. 75,000 


Actual 

Capital 

Deficit 

10,000.00 

None 


113,184.69 

$ 11,815.31 

57,997.61 

67,002.39 

100,000.00 

None 

30,000.00 

None 

10,000.00 

None 

10,000.00 

None 

40,000.00 

None 

75,000.00 

None 

62,324.00 

234,876.00 

276,638.39 

163,361.61 

20,000.00 

None 

10,000.00 

None 

10,000.00 

None 

142,928.75 

97,071.25 

89,151.22 

None 

10,000.00 

None 

100,000.00 

None 

20,000.00 

None 

10,000.00 

None 

49,616.38 

62,883.62 

10,000.00 

None 

10,000.00 

None 

46,570.23 

53,420.77 

10.000.00 

None 

10,000.00 

None 
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ARTHUR I. MEYER 
Counselor at Law 
Pan Am Building 
200 Park Avenue 
New York, N. Y. 10017 

Hertz, Warner & Co. July 6,1970 

42 Broadway 

New York, N. Y. 10004 

Attn: Mr. Irving E. Hertz, 

Managing Partner 
Gentlemen: 

Reference is made to your letter of June 24, 1970. Refer¬ 
ence is also made to the letter dated April 3, 1970 which 
the undersigned and Mr. Joseph Blau wrote to you ad¬ 
vising of the retirement as limited partners of your firm 
of Mr. Blau and myself and the members of our families, 
namely, Diana Fisher, Philip Fisher, Sydelle Meyer, Mar¬ 
jorie Alfus, Lawrence Blau and Sydelle Meyer as trustee 
of the Wendy Alfus Trust and as trustee of the Mitchell 
Alfus Trust (herein collectively called the “Meyer-Blau 
Group”), and to the conference which Mr. Blau and I 
had with you, at which time we delivered the letter to you 
and you accepted the same as notice of the retirement of 
the Meyer-Blau Group under the partnership agreement. 

With reference to the actions which you propose to take, 
as outlined in your letter of June 24, 1970, please be ad¬ 
vised (i) our interests and rights are governed by the part¬ 
nership agreement of July 1, 1968, and our aforementioned 
letter of April 3, 1970, and (ii) we intend to enforce our 
rights under the agreement diligently and in accordance 
with the terms thereof, including the right to the return 
in kind of the securities which we have heretofore deposited 
with you under the agreement. 

Very truly yours, 

Arthur I. Meyer 
For the Meyer-Blau Group 
AIM:gm Arthur I. Meyer 
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UNITED STATES DISTRICT COURT 
Southern District of New York 
71 Civ. 910 


-o- 

Peerless Mills, Inc., 

against 


Plaintiff, 


American Telephone and Telegraph Company, 

Defendant and Third Party Plaintiff 

against 

Hertz, Warner & Company, a partnership, et al., 

Third Party Defendants. 

-—o- 

September 10, 1971 
10:30 a.m. 

Deposition of Peerless Mills, Inc., the Plaintiff herein, 
by Margaret Fine, taken by the third party defendants, 
pursuant to Notice datpd August 31, 1971, held at the of¬ 
fices of Willkie, Farr & Gallagher, Esqs., One Chase Man¬ 
hattan Plaza, New York, New York, before Stewart Nissen- 
baum, a Notary Public of the State of New York. 

(2) Appearances : 

Kissam & Halpin, Esqs., 

Attorneys for Plaintiff 
120 Broadway 
New York, New York 
By: Anthony Genovese, Esq., of Counsel 
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Willkie, Farr & Gallagher, Esqs., 
Attorneys for Hertz, Warner & Co. 
One Chase Manhattan Plaza 
New York, New York 
By: John C. Fleming, Esq., of Counsel 

Lea & Goldberg, Esqs., 

Attorneys for Paul Cohen 
120 Broadway 
New York, New York 
By: Mrs. Lola S. Lea, Esq., of Counsel 

Davis Polk & Wardwell, Esqs., 
Attorneys for AT&T 
One Chase Manhattan Plaza 
New York, New York 
By: Steve Goldstone, Esq., 

& Allan J. Mayer, Esq., of Counsel 


It is Hereby Stipulated and Agreed by and between 
counsel for the respective parties hereto that the sealing 
and filing of the within deposition be waived; that such 
deposition may be signed and sworn to before any officer 
authorized to administer an oath; that all objections, ex¬ 
cept as to form, are reserved to the time of trial. 

(3) Margaret Fine, called as a witness by the third 
party defendants, being first duly sworn by Stewart Nissen- 
baum, a Notary Public of the State of New York, was 
examined and testified as follows: 

Mr. Fleming: Mr. Genovese, I see that Mrs. 
Fine is here today, and I gather from what you said 
upstairs that Mr. Fine 's not coming today? 

Mr. Genovese: That's correct. 
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Mr. Fleming: Is there any particular reason why 

you are producing Mrs. Fine? 

Mr. Genovese: I am responding to your notice 
to produce a witness from Peerless Mills. She is an 
employee of Peerless Mills and is perfectly willing 
to testify. I have produced the witness pursuant to 
your notice to examine and if you want to go for¬ 
ward with me examination, we are ready to go 
ahead. I am not going to sit here and answer any 

further questions, though. 

Mr. Fleming: That’s certainly your privilege, 
sir, but I am in a case which is not the typical case 
of a Notice of Deposition (4) having been served, 
and the witness having been produced. You sub¬ 
mitted an affidavit to the court in which you indi¬ 
cated that Mr. & Mrs. Fino were your witnesses 
here and these are the people that we expected to 
be produced. 

Examination by Mr. Fleming: 

Q. May I have your name, please? A. Margaret Fine. 

Q. What is your permanent address, Mrs. Fine? A. 
5750 Collins Avenue, Miami Beach, Florida. 

Q. Do you have a New York address, too? A. A sum¬ 
mer address. 

Q. May I have your city address? A. Summer, it is 
in the Nautilus Hotel, Atlantic Beach, Long Island. 

Q. What is your relationship to the president of Peer¬ 
less Mills? A. Wife. 

Q. What is your position with Peerless Mills, Inc.? A. 
I think officer, secretary-treasury, vice-president. 

Q. How long have you held these offices? A. At least 

twenty years. 
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Q. When was the company formed? A. Well, I can’t 
tell you the exact time, but it has been in effect since at 
least—more than forty years, forty-five or more than that. 

Q. How did the plaintiff, Peerless Mills, Inc. come to 
own shares of A T & T in the first place? A. Peerless Mills 
is a holding company, and they invested in American Tel. 
& Tel. stock. 

Q. When were the two thousand shares of A T & T 
first purchased which you claim are the subject of you" 
action? A. When were they first purchased? 

Q. By Peerless Mills, Inc. A. I couldn’t tell you the 
date, and they were not separately purchased. There is 
more stock than that, but you are interested in the two 
thousand shares. 

Q. Are you testifying that the two thousand shares 
were purchased as part of a larger block of AT&T shares 
at one time? A. I am not sure I know the answer to your 
question. 

Q. How did you get two thousand shares of A T & T in 
the first place? (6) A. How did we get it? 
surely. 

Q. Were they bought on the open market? A. Oh, 

Q. From a broker? A. That was so long ago. Surely, 
it was purchased from a broker. 

Q. Do you know if they were purchased on a given 
day when only two thousand shares of A T & T were pur¬ 
chased? A. No, no, they were not. 

Q. Sc more than two thousand shares of AT&T was 
purcha ,'d at the same time? A. AT&T stock was pur¬ 
chased when Peerless stopped operating and it became a 
holding company. They invested money in AT&T stock. 

Q But did they buy— A. And not two thousand shares. 
They bought whatever— 

Q. A larger amount? A. Yes. 
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Q. Did they buy it all at the same time, Mrs. Fine? A. 
Yes. 

Q. And you don’t know when that was? (7) A. No, 

I don’t. 

Q. About when did the switch to become a holding com¬ 
pany take place? A. Well, at least twenty years ago. 

Q. Was this durig the time when you were an officer of 
Peerless Mills, Inc.? A. I wasn’t an officer at that time. 

Q. Was your husband? 4. Oh, yes. He was owner and 
president of Peerless. 

Q. He owned all the stc in Peerless? A. Prior to that 

his brother, who then liquidated. 

Q. Do you ~<ive any records at Peerless Mills which 
would disclose when these shares were first purchased? A. 

I don’t know. 

Q. "Would you please check and find out if there are any 
records relating to the acquisition of the two thousand 
shares of A T & T that is the subject of your complaint. If 
you have any such records, would you please furnish them. 

Mr. Genovese: Any such request you can direct 
to me. 

(8) Yes, I will. 

Q. Under the laws of what state is Peerless Mills, Inc. 
incorporated? A. The laws of Rhode Island. 

Q. Has Peerless Mills always been a Rhode Island Cor¬ 
poration? A. Always. 

Q. Where is the principal place of business? A. 5750 
Collins Avenue. 

Q. Tn Miami, Florida? A. Right. 

Q. Has it always been there? A. Since we live there. 

Q. Which is how long? A. We have lived in Florida 
about twenty years but at another address, at another ad¬ 
dress. 
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Q. How long has it been 5750 Collins Avenue, Mrs. 
Pine? A. I believe it has only been about four years at 
5750. 

Q. And prior to that? A. At 6575 Allison Road. 

Q. For approximately how long? A. For about twenty 
years. We have lived down (9) there for twenty-two years 
or so. We lived in one home for twenty years. 

Q. Prior to having its principal place of business in 
Flordia, where was Peerless Mills principal place of busi¬ 
ness? A. Prior to what, please? 

Q. 1 gather your testimony is that the principal place 
of business of the plaintiff for about the last twenty years 
or so has been Florida, is that right? A. Right. 

Q. Where was it prior to that, what state? A. Rhode 
Island. 

Q. What corporate charter or by-law provisions relating 
to the acquisition of stock in other companies by Peerless 
Mills, Inc.? A. I don’t know how to answer your question. 

Q. Do you have a copy of the corporation’s charter? 
A. Oh, yes. 

Q. Would you produce that, please? 

Mr. Genovese: It is not here. 

Mr. Fleming: Will you produce that for examina¬ 
tion? 

Mr. Genovese: I don’t see the relevancy. (10) 

Mr. Fleming: Your complaint alleges that you 
are the owner of shares of A T & T stock and I am 
trying to establish whether or not the corporation 
was ever lawfully entitled to acquire shares of 
AT&T stock. 

Mr. vienovese: It has no bearing on this suit. 

Mr. Fleming: Whether it has bearing or not, 
sir, is a matter of determination for the court. This 
is a discovery preceding, not a trial. Whether this 
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would be admissible evidence in a court is irrelevant. 

I would note that our Notice of Deposition called 
for the production of all these documents relating 
to your cause of action. 

Q. What by-law provisions relate to the acquisition of 
stock in other companies f 

Mr. Genovese: I object to the question on the 
ground that it is irrelevant and I direct the witness 
not to answer. 

Mr. Fleming: I would note that for the same 
reasons I indicated earlier and others, we consider 
the question to be quite (11) relevant and we want 
copies of the by-law provisions produced; we want 
a witness produced at that time to testify as to their 
authenticity and as to the enactment, et cetera, of 
those provisions. 

Q. Was there a board of directors’ resolution authoriz¬ 
ing the purchase of A T & T stock! 

Mr. Genovese: I object to the question on the 
ground that it is irrelevant and direct the witness 
not to answer. Mr. Fleming, if you move to more 
relevant matters we can get done a lot earlier. 

Mr. Fleming: I want to know how this stock was 
acquired. I want to know whether it was lawfully 
the property of Peerless Mills, Inc. or of someone 
else. If Peerless Mills, Inc. was not entitled to ac¬ 
quire it and Peerless Mills, Inc. is the plaintiff here, 
then Peerless Mills, Inc. has no cause of action even 
if somebody else might. 
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I would note that if the deposition is going to go 
on like this, and the plaintiff is going to refuse to 
answer questions or produce documents relating to 
relevant matters, (12) we are going to have very 
serious difficulty. 

Q. Are you aware of any by-law provisions relating to 
the acquisition of the stock? 

Mr. Genovese: I object to the question. 

Mr. Fleming: Are you instructing the witness 
not to answer? 

Mr. Genovese: Yes. 

Q. Did you testify as to when Peerless Mills first got 
the stock? A. Did I testify? 

Q. Just now, I mean. Did you say that you didn’t know 
when Peerless Mills— 

Mr. Genovese: The record will show what she 

testified to, Mr. Fleming. You know better than 
that. 

Mr. Fleming: We won’t have the record for a 
few days, sir, and the witness is here now. 

a r,?’ ™ ien dId PeerleSS MilIs ’ Inc - ac( l uire this stock? 
A I & T stock? A. The entire AT&T stock? 

Q. The entire two thousand shares of the A T & T 
shares lhat are the subject of your complaint (13) A I 
don’t know. 

Q. Were these two thousand shares of A T & T stock 
carried as assets of the corporation on its final reports for 
1968, 1969, 1970, and 1971? P 


9 
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Mr. Genovese: Answer, if you know, Mrs. Fine. 
A. Were they— 

Q. Were these two thousand shares of A T & T stock 
carried as assets of the corporation on its final reports for 
1968, 1969, 1970 and 19711 A They were not. 

Q. For any of those years! A. For not ’68, certainly, 
probably ’68. 

Q. What about 1970 and 1971? A. No. Definitely not. 
They were not there. 

Q. Do you claim that you own these shares during 1970 
and 1971? A. They were—They were our s T oek, yes. 

* Q. If they were your stock, were they an asset of the 
corporation? 

Mr. Genovese: I object to the form of the ques¬ 
tion. 

Mr. Fleming: Is there some way I can rephrase 
it to make it acceptable, counsel? (14) Is there 
some basis for objection? 

Mr. Genovese: That’s your problem. 

Q. Do you claim to have owned, you meaning, of course, 
Peerless Mills, Inc., these two thousand sharts during 
1970 and 1971? A. The answer is, yes, but they were not 
in our possession. They were sold. 

Q. When were they sold? A. I don’t know, but— 

Q. Who sold them? A. Hertz, Warner. I don’t know 
what date. 

Q. When did the two thousand shares of Peerless Mills, 
Inc.—Excuse me, strike that. When did the two thousand 
shares of A T & T leave the possession of Peerless Mills, 
Inc.? A. I wouldn’t know the day or the date. 
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Q. Do you know approximately when it was, Mrs. Fine! 
A. No, I do not. 

Mrs. Lea: Were you referring to the physical 
possession of the stock certificates! Is that what 
your question was! 

Mr. Fleming: This last question relates to the 
stock certificates, yes. 

(15) A. Oh, well, they were not in our—in our possession 
you mean. 

Q. When did they leave your possession! A. It seems 
to me some time in ’69, 1969, I would say. 

Q. I show the witness a document that’s captioned 
“Resolution (Corporation)”, and I would ask you if you 
identify this document? A. I do. 

Q. Would you please tell us what it is and what it 
says! 

Mr. Genovese: I object to the question. The 
document speaks for itself. 

A. I am not a lawyer. 

Mr. Fleming: Would the Reporter please mark 
this as an exhibit. 

Last time when I deposed Mr. Mapietoxt, we had 
Defendants’ Exhibit A-l to A-4. Start with A-5. I 
think that’s the most logical. We will call this De¬ 
fendants’ Exhibit A-5, for identification. 

(M hereupon, at this time in the deposition a 
document entitled, “Resolution” was marked De¬ 
fendants’ Exhibit A-5, for iden (16) tification, this 
date.) 
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Q. Mrs. Fine, with reference to the document I just 
showed you, at the bottom in someone’s handwriting over 
the word secretary are the words written by hand, “Mar¬ 
garet Fine”. Would you please tell me if that’s your sig¬ 
nature? (Indicating) A. That’s my signature. Yes. 

Q. What is the date appearing above your signature? 
A. January 8th, I believe, or 3rd. I can’t read it very 
clearly, but it looks like the 8th, ’69. 

Mr. Fleming: Off the record. 

(Whereupon, at this time in the deposition a dis¬ 
cussion was held off the record.) 

Q. Mrs. Fine, what is the date appearing on the docu¬ 
ment? A. October 8th—October 31, 1969. That’s right. 

Q. There are a few handwritten items on the document 
in addition to the typing at the top A. C. Fine is written 
in. In the middle 1 Margaret Fine, Margaret Fine is writ¬ 
ten in, and Peerless Mills, Inc., and also the initials R. I. 
for Rhode Island are written in. Are those in your hand¬ 
writing as well? (17) A Yes, they are. 

Mr. Genovese: Off the record. 

(Whereupon, at this time in the deposition a 
discussion was held off the record.) 

Mr. Fleming: I gather you agree, then, Mr. Geno¬ 
vese, that we can stipulate that Exhibit A-5 is 
authentic ? 

Mr. Genovese: I do. 

Mr. Fleming: Thank you. 

Q. Mrs. Fine, I would like to show you another docu¬ 
ment at this time. It is captioned, “Securities Loan Agree¬ 
ment Between Peerless Mills, Inc. and Paul Cohen”, 
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C-o-h-n. It is two pages long. Would you please examine 
this? A. You say examine it. Read it? 

Q. M ell, A. I have seen it and I am familiar with it, 
yes. 

Q. Would you also look at the second page with the 
signatures? Now, can you attest to the authenticity of the 
signature of A. C. Fine? A. I can, definitely. 

Mr. Genovese: To save you time again, (18) Mr. 
F leming, we will again stipulate to the authenticity 
of the document. 

Mr. Fleming: Okay. 

Q. Are you familiar with the signature of Mr. Paul 
Cohn? A. Yes, I am. 

Q. Is that his signature? (Indicating) A. Yes, it is. 

Q. Thank you very much. 

Mr. Fleming: Would the Reporter please mark 
the document we have been examining here now as 
Exhibit A-6. 

(Whereupon, at this time, the Reporter so re¬ 
ceived and so marked a document entitled, “Securi¬ 
ties Loan Agreement’’ as Defendants’ Exhibit A-6 
for identification, this date.) 

Q. Mrs. Fine, do you recall the execution of these docu¬ 
ments that we have just marked as Exhibits A-5 and A-6? 
A. Do I— 

Q. Do you remember the documents? A. Yes, I defi¬ 
nitely do. 

Q. Do you remember when they came into existence (19) 
and the fact that they were signed, et cetera? A. Yes, I do. 
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Q. All right. Now, speaking up to that point and time, 
in other words, prior to "he execution of these documents, 
what representations were made to you and by you, of 
course, I mean Peerless Mills, Inc. and your husband and 
yourself by anyone at Hertz, Warner & Company m con¬ 
nection with the execution of these documents! A. No one 
directly from Hertz, Warner other than Paul Cohn. 

Q. What did Mr. Cohn tell you! A. Regarding the 

money, regarding the loan, or what! mem* v 

Q. Regarding the two thousand shares of A T & 1 stock 
and regarding the execution of these documents, what in¬ 
ducements were made to get you to sign the documents 
what was told to you et cetera! A. Well, they sort of 
solicited Paul Cohn to become a partner in the firm and 
that it would require some money which was loaned to 
Paul in form of two thousand shares of A T & T stock. 

Q. Is that all! A. Well, that’s briefly all I can mention. 
He (20) would become a partner of the firm, but that he 
would have to submit or give this money to Hertz, Warner. 
Q. Did Mr. Cohn say anything else, that any other 

represent i ions had been made! A. To him! 

Q. Yes. A. Nothing that I remember or can think ot. 

Not that I can remember, no. 

Q Is it your testimony, then, that all Paul Cohn told 

you was that he wanted these two thousand shares to use 
as capital in becoming a partner in Hertz, Warner & Com¬ 
pany! A. Well, he didn’t specify what shares or what 
stock, but we thought this was very good collateral. 

Q. What did he tell you that he needed! A. One hun¬ 
dred thousand dollars. 

Q. And you made the decision to use two thousand 

shares of a't & T! A. Right. 

Q. When did Paul Cohn first come to you about getting 

any sort of collateral or anything to give to Hertz, Warner 
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& Company? A. Again I don’t remember the date. It was 
some time in the fall of ’69. It was after he was—They 
(21) were married in ’68, that’s how I really remember 
the year. It was after that. 

Q. Mr. Cohn was married in ’68? A. Right, to my 
daughter. 

Q. Mr. Cohn then is your son-in-law? A. Right. 

Q. Did Mr. Cohn ever tell you anything about Hertz, 
Warner and Company? A. Well, he worked there, he 
worked there for many years, ten years, I believe. 

Q. Did he tell you anything about the business, Mrs. 
Fine? A. Well, he wasn’t going to—There wasn’t any 
details about the business. It is a brokerage business, 
very promising, very lucrative. 

Q. Did he tell you it was a very promising and lucrative 
brokerage business? A. We thought it was. I don’t re¬ 
member him saying it in specific words. 

Q. Did you ask him any questions about Hertz, Warner 
& Company? A. Did we ask him? 

Q. Yes, or about the transaction whereby he might be¬ 
come a partner? (22) A. Did we ask him about it? 

Q. Yes, do . ou recall looking into the matter, in other 
words? A. We took his word or whatever he felt—If he 
felt that it would promote or better his situation, we were 
very—we were pleased to do it. 

Q. Did Mr. Cohn ever tell you that prior to 1969 he 
had been a partner in Hertz, Newmark & Warner? A. 
Prior to that, many years prior to that. 

Q. Well,—A. Are you referring to? 

Q. Well, to a period starting in 1963. A. Yes, before 
we knew him. 

Q. In other words, he told you before 1969 that some 
time prior to that he had been a partner in Hertz, New¬ 
mark & Warner? A. Yes. 
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Q. Did you know at the time you signed these agree¬ 
ments marked Exhibit A-5 and A-6 that Mr. Cohn had been 
working for Eertz, Warner for some period of time and 
had been a partner there at one timet A. Yes. Yes. 

Q. Did Mr. Cohn say that anything specific had been 
said to him by either Irving Hertz or Henry (23) Warner 
in connection with Mr. Cohn becoming a partner in 1969 
again in Hertz, Warner & Company! A. Yes. 

Q. What! A. I can’t quote. They approached him to 
become a partner, invited him, approached him, solicited 
him. I don’t know what else you want me to say. 

Q. Well, in substance, what was it that he said that Mr. 
Hertz and/or Mr. Warner told him! A. He would—Well, 
when one enters a partnership you hope it will be your 
business. He is a very conscientious person, works long 
hours, and it looked like a very profitable, very good thing 
for him to become a partner since he worked as hard as 
though he were a partner anyway without the compen¬ 
sation. 

Q. Is that what he said that Mr. Hertz and Mr. Warner 
told him? A. No. Oh, they always patted him on the shoul¬ 
der what a wonderful boy he was, that came back to us, 
yes. 

Q. Did he say that Mr. Hertz or Mr. Warner had made 
any specific representations to him about the business! A. 
I don’t know. 

Q. What was your primary motivation in giving Mr. 
(24) Cohn the stock? A. To become part of—a partner, as 
they suggested. 

Q. Were you relying— A. Certainly not giving them a 
present. 

Q. Were you relying on I is judgment as to the— A. I 
was. I, we. 

Q. The agreements we have been talking about, the 
documents marked as Defendant’s Exhibit A-5 and A-6, 
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each bear the date October 31, 1969. Is this approximately 
the time that tne stock certificates were turned over to 
Hertz, Warner & Company? A. Yes. 

Q. After that time, in respect to the two thousand 
shares of A T & T stock that were given to Mr. Cohn, were 
any shares which you would regard as substitution or 
replacement of those shares, did Peerless Mills, Inc. re¬ 
ceive any dividends on AT&T stock? A. Yes, they did 
receive. 

Q. After Octo 1 ,'r 31, 1969? A. Yes. 

Q. How were these received, in what way, how did they 
come to the possession of Peerless Mills, Inc.? (25) A. They 
were sent by check as usual from the telephone company. 

Q. Directly from AT&T? A. Directly from AT&T 
for a short time. 

Q. How long, approximately? About how long? A. 
Let me see. The dividends are sent quarterly, are they not? 

Q. I don’t represent AT&T. 

Mr. Goldstone: I do and I don’t know. 

A. I remember receiving one or two— 

Q. Unfortunately I don’t own any AT&T, Mrs. Fine. 
A. Did you say fortunately. 

Q. Unfortunately. A. Oh, yes. I understand. I do and 
I know it is—I know we received either one check In divi¬ 
dend form. 

Q. Sent directly to you by A T & T? A. But at a later 
date it came from Hertz, Warner. 

Q. Did they then come after that on a regular basis, 
like every quarter from Hertz, Warner? A. Well, it didn’t 
come that long. Yes, for a while, for not too long a time. 
We thought it was very (26) strange when the dividerds 
came not directly. We thought it was very strange that 
we shouldn’t get it directly from the telephone company. 
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Q Did you say anything to Paul Cohn about this. Mrs. 
Fine? A. Yes. 

Q. What did he say? A. I don’t know. 

Q. When did you stop getting the dividend checks 
through Hertz, Warner & Company? A. I can’t tell you 
when. 

Q. Approximately, do you have any idea at all? A. 
Some time in 1970, at the end of 1970, I believe. 

Q. When dividend checks stopped coming, did you make 
any inquiry of Hertz, Warner & Company or Paul Cohn? 
A. Yes, we did. 

Q. What was the nature of that inquiry? A. Well, we 
called the telephone company up. We phoned them and 
wrote—We confirmed the conversation by letter to a Miss 
—I don’t even know her .name now—asking that the tele¬ 
phone—that the stock not be transferred to anyone. 

(27) Mr. Flemine Off the record. 

(Whereupon, tu this time in the deposition a 
discussion was taken off the record.) 

Q. Mrs. Fine, I show you a document that had previ¬ 
ously been marked in another deposition as Exhibit No. 
4, and I ask if you can identify this, a document captioned 
at th' top with the return address of Peerless Mills, Inc. 
and purportedly signed by A.C. Fine. (Indicating) A. 
I remember this very well. 

Q. Is that Mr. Fine’s signature? A. It is. 

Q. Is that the document you were referring to earlier 
when you said you sent a communication to A T & T? A. 
Right. 

Air. Fleming: We have decided to continue re¬ 
ferring to this document by its original exhibit num- 
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ber, Plaintiff’? Exhibit No. 4, in order to avoid 
multiple stamping of the document. 

Q. Were there any other communications with AT&T 
besides this? (28) A. I don’t think so. 

Q. The first line of this letter refers to oral instruc¬ 
tion of July 7th, 1970. Is that the telephone call to A T & T? 
A. Right. 

Q. What did A T & T tell you at that time about the 
dividend or about the stock? A. Well, they would conform 
with our request. 

Q. What request? A. According to the letter—The let¬ 
ter is self-explanatory. 

Q. Your request to stop transfer on the stock, is that 
right? A. Right. 

Q. Did they tell you v'hose name the stock was regis¬ 
tered in at that time? A. No, I don’t believe so. I don’t 
think so. 

Q. In addition to getting in touch with AT&T, did you 
contact Mr. Paul Cohn about this? A. Yes. 

Q. What did he say? A. He was upset about it, but 
exactly what he said, I don’t know-. 

Q. Did you know' at that time that the shares had (29) 
been at any time transferred into the name of Hertz, 
Warner & Company? A. We didn’t kr but having re¬ 
ceived our dividend check through the company, we were 
suspi. ious 

Q. By “through the company”, you mean through 
Herts, Warner & Company? A. Hertz, Warner & Com¬ 
pany. We were suspicious. It wasn’t through the regular 
channel and we w r ere getting w'orrled aVut it. 

Q. Suspicious of w'hat, that it had been transferred into 
Herts., Warner’s name? A. Yes, that’s right. 
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Q. What did you do about that, then! This was at the 
earlier period when you were getting the checks from 
Hertz, Warner? A. Physically didn’t do anything. Oh, 
we decided that it was time to see an attorney, and get 

some help. , 

Q. Well, did you aproach Hertz, Warner & Companj . 

Did you write to them or talk to them? A. No. 

q Does Peerless Mills, Inc. have any record of the re¬ 
ceipt of dividend i on the two thousand shares of A T & d 
from October 31, 1969 into the present? (30) A. Do they 
have a record of having dividends! 

Q Received-What happens when a dividend check 
comes into Peerless Mills, Inc.? A. Of course everything 
is recorded. 

Q. Can those records be produced? 

Mr. Genovese: I will take that request under ad¬ 
visement. 


Q. Did Peerless Mills, Inc. pay corporate taxes on these 
dividends? A. If corporate taxes are necessary to be paid, 
they were paid. We have an accountant for that purpose, 


you see. 

Q. Who are your accountants? A. Jacobs & lurman. 
Q. Where are they? A. They are at 10 East 40th Street. 
They have moved recently, that’s why I hesitate. 

Q. Is that New York City! A. Yes. 

Q. How long have they been your accountants, approxi¬ 
mately! A. In the entire life of Peerless. 

Q. Do you know what Peerless Mills fiscal year for tax 

purnoses is? (31) A. July. 

Q. Ending July 1st! A. The end of July, I think. 

Q. It ends July 31st? A. The fiscal year is July 31st ; 

I believe. 
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Q. Is Peerless Mills, Inc. publicly held, Mrs. Fine? A. 
No. Privately. 

Q. What filings does Peerless Mills, Inc. make if any 
with the SEC, the Securities & Exchange Commission, that 
is? A. I don’t believe they make any filing with them, to 
my knowledge. 

Q. Poes Peerless Mills, Inc. make any filings with any 
state security authority anywhere in the country? A. I 
don’t know. With any state? 

Q. Securities authority. You know the securities divi¬ 
sions or similar authorities in any state like Rhode Island 
or Florida or New York. A. I really don’t know—you 
know, 1 don’t know how to answer it. I don’t know the 
answer. 

Q. If Peerless Mills has any records of any such filings 
or any with respect to the fact that filings are made, could 
these be produced, please? (32) A. Yes, if they— 

Mr. Genovese: Just direct your request for docu¬ 
ments to me and I will take each one of them under 
advisement. 

Q. So far we have been talking to some extent about the 
dividends that Peerless Mills, Inc. received on the AT&T 
shares after they were turned over to the Hertz, Warner & 
Company on approximately October 31, 1969. Did Peer¬ 
less receive any warrants during this period in connection 
with those shares or the ownership of those shares? A. I 
really don’t know the answer to your question. Peerless 
received warrants, but I do not really know whether that 
included the two thousand shares, hardly. 

Q. Did you receive any warrants or any payment for 
warrants sent to you from Hertz, Warner & Company, 
Mrs. Fine? A. No. 

Q. Never? A. No, payment of warrants? I don’t think 
thev were issued during that time. I don’t know. 
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Q. Does Peerless Mills, Inc. at the present time or at 
any time in the past have or did it have an account (33) 
with Hertz, Warner & Company! A. Did they transact 
any business prior to that is your question! 

Q. Well, the question is, at any time in history, from— 
at any time at all did Peerless Mills, Inc. have an account 
with Hertz, Warner & Company! 

Mr. Genovese: You mean a customer’s account! 

Mr. Fleming: Any sort of account, any sort. 

A. I think there was account, some transaction. Wo 
never knew of Hertz, Warner before ’68, and since we don’t 
buy and sell stock, too much stc ;k, you know, I—There was 
some little transaction, but I really don’t know specifically 
which or what. 

Q. Do you have a regular broker for Peerless Mills, 
Tnc.? A. Well, we live in Florida most of the time, so it 
wouldn’t bo from Hertz, Warner. 

Q. Do you have someone you ordinarily go to, Mrs. 
Fine! A. Yes. 

Q. When you want to trade securities! A. Yes, we do 
in Florida. 

(34) Q. Where does Peerless Mills maintain its broker¬ 
age account, with what brokerage house! 

Mr. Genovese: I object to this. I don’t see the 
relevancy. 

A. When— 

Mr. Genovese: When I object you don’t answer. 

Mr. Fleming: Well, really, I don’t think that I 
am required to explain in detail the relevancy of 
everything. 

Mr. Genovese: You are not. 
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Mr. Fleming: If payments come in from some¬ 
body who is not the regular broker for a corporation, 
it would be a cause for inquiry on somebody’s part 
at the corporation. If you have an account with 
Smith & Jones and you regularly get checks from 
them, it is not surprising— 

Mr. Genovese: We will be perfectly willing to 
stipulate whatever you want to know in this regard. 
If you want to know what payments Peerless Mills 
received, I will be able to get those facts for you. I 
am sure. No problem. 

(35) Mr. Fleming: Fine. Okay. 

A. They don’t have a brokerage, anyway. They don’t 
even have one. 

Mr. Genovese: Just— 

Q. I just want to pin this down. Do you recall ever 
executing any documents or your husband or anyone at 
Peerless Mills ever executing any documents to open up 
a brokerage account with Hertz, Warner & Company of 
any sort? A. No. 

Q. Did you receive any statements of account from 
Hertz, Warner & Company? You mentioned you got divi¬ 
dend checks. Did you get anything in the nature of a 
statement? A. I think so. 

Q. If you have copies of those statements or have other 
communications from Hertz, Warner & Company, would 
you please produce them? 

When you made this transaction about October 31, 
1969, and two thousand shares of AT&T were turned 
over to Paul Cohen or turned over to Hertz, Warner & 
Company, did you get any collateral from Paul Cohen? 
A. Just an agreement. 
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Q. In other words, just the paper that we have (36) 
already had marked as exhibits? A. Right. 

Q. But he didn’t give a mortgage or do anything like 
that? A. No, ihis was to be—This was really to be col¬ 
lateral. 

Q. Strictly on his signature, in other words? A. Yes. 
Q. Has Peerless Mills, Inc. made any efforts to collect 
on its loan from Paul Cohn? A. No, I guess. 

Q. No lawsuit or anything have been brought against 
Paul Cohn? A. No. 

Q. Has a demand been made against Paul Cohn that 
he pay over two thousand shares to Peerless Mills, Inc.? 
A. Where svould Paul Cohn have the money to pay it? 

Mr. Genovese: Just answer the question. 

A. No. 

Mr. Genovese: Mr. Fleming, could we take five 
minutes to give Mrs. Fine a rest? 

Mr. Fleming: Sure, fine. 

(Whereupon, at this time in the deposition a 
five minute recess was taken.) 

(37) (Whereupon, at this time, after a five min¬ 
ute recess the deposition continued as follows:) 

Examination by Mr. Fleming Continued: 

Q. Mrs. Fine, after Peerless Mills, Inc. transferred two 
thousand shares of A T & T— Strike that. After Peerless 
Mills, Inc. turned over two thousand shares of A T & T 
to be used by Paul Cohn on or about October 31, 1969, did 
shares of A T & T ever come back into the possession of 
Peerless Mills, Inc., speaking now about the two thousand 
shares or any replacement shares? A. Well, when the 


4 


w 
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shares were turned over, they were in the name of Peer¬ 
less Mills and to our knowledge,-and it was-we didn’t 

expeet that it would be in any other name but Peerless 
Mills at all time. 

Q. Referring back now to the securities loan agree- 
™ nt ’ *’ hlch we marke d earlier as Defendants’ Exhibit 
Yes M<1 J0U read thlS agreement in 0ct °ber 31, 19691 A. 

Q. Dnl you read the second paragraph of the agree- 
ment that, •■Peerless Mills, Inc. do not reserve or retain 
any property right in the cash and stock loan but (38) 
their rights hereunder shall consist solely of the contrac¬ 
tual r.ght against Paul Cohn individually to the repay- 

and the fi SaiJ ,0 ” “** manner hcrcinahove specified, 
and the firm-,S identified as Hertz, Warner & Company- 

S m 1101 b » u,ldt ' r »uy liability to Peerless Mills, Ine by 
reason of tins agreement, nor shall it be under any oblige 
tion whatsoever to Peerless Mills, Ine. on account of said 
cash and stock interest ^ ^ 

rights received by Paul Cohn cr the firm.” 

T „ "\® U _ aware of that 8ec «on in the agreement? A. 

I am afraid I wasn’t. 

A the agreement thou ^ ^at Mr. Fine signed? 

Q. You say you didn’t expect that the shares would 
ever leave the name of Peerless Mills, Xnc. Did you ever 
findout that they had left the name of Peerless Mills, Inc 5 

Q. Were you ever told by Paul Cohn or anyone else 
that the shares had been transferred into the name of 

Q’Mrs r F=ne dT™^ W A ‘ N °' We wer * not told. 

Q. Mrs. F ; ne, did you or your husband or anyone else 

a eerless Mills, Inc. have any knowledge that on or about 
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May 1st, 1970, two thousand shares of stock in AT&T, 
which had been in the name of Hertz, Warner & Company, 
were transferred into the name Peerless Mills, Inc. on the 
books of AT&T? A. The beginning of your question was 
did I know you say? 

Q. Hid you or your husband or anyone at Peerless 
Mills, Inc. come into any knowledge either then or since— 
A. No. 

Q. Hid you ever purchase shares of AT&T through 
Hertz, Warner & Company? A. No. 

Q. Ho you have any explanation for why Hertz, Warner 
& Company might want to transfer shares into your name 
on May 1st— 

Mr. Genovese: Objection to the form of the ques¬ 
tion. 

Q. In other words, this transfer of shares from Hertz, 
Warner to Peerless Mills, Inc. was something that Peerless 
Mills, Inc., when it occurred on (40) May 1st, 1970, and 
even subsequently, the transfer from the name Hertz, 
Warner to Peerless Mills was something that Peerless 
Mills had no knowledge of? A. That is right. How did it 
get into the name of Hertz, Warner? 

Mr. Genovese: Just answer. Hon’t ask ques¬ 
tions. 

Mr. Fleming: Off the record. 

(Whereupon, at this time in the deposition a 
discussion was held off the record.) 

Q. In regard to the period on and after October 31, 
1969, in other words, from around the time that this agree¬ 
ment was entered into with Paul Cohn, since that time, did 
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anyone at Hertz, Warner & Company make any repre¬ 
sentations to Peerless Mills as to what would be done with 
the two thousand shares of AT&T that were covered by 
the agreement of October 31, 1969? A. No. 

Q. They just simply said nothing! A. That is right. 

Q. In regard to the events leading up to the execution 
of those documents which were identified as Defendants’ 
Exhibits A-5 and A-6, the corporate reso (41) lution and 
the securities loan agreement, did Paul Cohn give you or 
your husband or anyone at Peerless Mills, Inc. anything 
in writing? Did he write letters asking for the shares or 
asking for one hundred thousand dollars, Mrs. Fine? A. 
No. 

Q. How was this done, all by telephone or— A. Yes, 
verbally. 

Q. Was it by telephone or in person? A. In Person. 

Q. Where? A. In Florida. 

Mr. Goldstone: Excuse me. Could I hear the 
question again. 

(Whereupon, at this time, the Reporter so read 
back the last previous question which was asked.) 

Q. Did Paul Cohn ever give you any explanation as to 
how the figure of one hundred thousand dollars as his 
share of capital had been arrived at? A. No. 

Q. Did he say that he was ordered to produce this as 
a prerequisite for becoming a partner in Hertz, Warner, 
Mrs. Fine! (42) A. Yes. 

Q. Did he tell you that he suggested the figure to Mr. 
Hertz and Mr. Warner or they suggested it to him? A. 
My knowledge is, they suggested it to him. That’s my 
knowledge. 
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Q. Did you ever make any inquiry of him as to whether 
or not the hundred thousand dollars was an appropriate 
amount or whether it should be something more or some¬ 
thing less! A. No, no. 

Q. When you and Mr. Fine signed the papers marked 
Defendants’ Exhibits A-5 and A-6, the securities loan 
agreement and the resolution, were you aware that Mr. 
Paul Cohn had been a partner in Hertz, Warner & Com¬ 
pany since .July 1st, 1969! A. Repeat that, please. 

Q. The resolution and the securities loan agreement are 
dated October 31, 1969. A. Yes. 

Q. Were you aware that Mr. Cohn had become a part¬ 
ner of Hertz, Warner as of July 1st, 1969! 

Mr. Genovese: I object to the form of the ques¬ 
tion. 

Mrs. Lea: I object to the form. 

(43) Q. When the agreements were executed on October 
31, 1969, was it your belief at that time that Mr. Paul 
Cohn was already a partner in Hertz, Warner & Company, 
or did you believe that he was to become a partner in Hertz, 
Warner & Company in the future! A. My belief was that 
he w’as to become a partner in the future. 

Q. What did he tell you on that subject! A. Paul Cohn! 

Q. Yes. A. What was there necessary to tell us other 
than that he needed the security—the collateral, the loan 
and that he would be made a partner. 

Q. When did he first tell you that he would be made a 
partner! A. When! 

Q. Yes. A. I don’t know the date. I don’t remember 
th tim°. 

Q. .o try to put this thing in some sort of a time 
perspective that will make it easier to remember, the agree¬ 
ment and the resolution say October 31, 1969. A. Right. 
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Q. Now, approximately how long before that did (44) 
Paul Cohn first come to you about his being a partner in 
Hertz, Warner & Company? A. There was conversation 
on it for some time, hut it didn’t actually come to a head 
until around about that time, October, some time around 
the fall, like around Thanksgiving. 

Q. Can you be a little more precise about some time. 
Was it several months or just a week, or what was it? 
A. No, not several months. Several weeks, we might say. 
I say around Thanksgiving because they were visiting 
there. They were visiting us in Florida at the time. 

Q. You mean Thanksgiving of ’69? A. Yes. 

Q. You mentioned that these discussions took place in 
Florida? A. Yes. 

Q. When did you go to Florida that year, do you re¬ 
call that? A. We are always in Florida in October. 

Q. Well, that’s probably a very smart idea, but when 
did you go down there—Were you in Florida in the summer 

of that year, in other words? (45) A. The summer of that 
year? 

Q. Yes. A. We are never there in the summertime. 

Q. Another smart move. When did you go down in 
’69? A. In October. 

Q. You usually go down in October? A. Yes, that is 
right. 

Q. To the best of your recollection, did you probably 
go down in October of 1969? A. Without a doubt. 

Q. Would you say that probably the first approach 
that Paul Cohn made to you was October of 1969? A. As 
I say, there was talk about it before, but nothing— 

Q. Was that talk in New York or was that talk in 
Florida? A. Oh, I don’t know. I don’t know. 
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Q. In the few months previous to October 31, 1969, did 
Paul Cohn talk to you or write to you at all about what 
he was doing? Did he talk to you or write you what he 
was doing at Hertz, Warner & Company at that time? A. 
’69? 

(46) Q. Right. A. Well, Paul Cohn was manager of the 
syndicate department at Hertz, Warner. 

Q. You mean before he became a partner, is that right? 
A. Right. 

Q. Did he mention anything else he was doing? A. No. 

Q. Did he ever mention something called the cage, 
c-a-g-e? A. No. I don’t even know what it means, to be 
honest with you. 

Q. Did he ever tell you he was doing some work in the 
back office of Hertz, Warner? A. Yes, that was later, yes, 
afterwards. 

Q. What do you mean by “later”, when did he tell 
you he was working in the back office? A. We knew he was 
working in the back office, when he was working in the back 
office. 

Q. Do you have an approximate time? Was this before 
you signed this agreement? A. Oh, no. It must have been 
after. I would say after. 

Q. Did Paul Cohn eve t tell you that things didn’t (47) 
look so good at Hertz, Warner & Company, that he was 
having worries about the business or that the business 
wasn’t doing as well as he hoped or anything like that? 
A. It didn’t look very good to any of us when they were 
closing their branches and letting help go. 

Q. When was this? About when was this? A. I don’t 
have dates. I don’t have records. I didn’t have records. It 
was after this. This October 31st. 

Q. Approximately how long after? A. Not too much 
after. I know he was in that back office cleaning up a lot 
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of mess for months, and all this time, of course, it was— 
He was left with one other young man there. 

Q. Who was that, do you know? A. I don’t know. I 
think his name is Bob. 

Q. Has he told you that he has left Hertz, Warner & 
Company? A. He was fired. 

Q. When did he tell you he left Hertz, Warner & Com¬ 
pany? A. He didn’t tell us he left Hertz, Warner. He was 
fired and we were there when it happened. Not at Hertz, 
Warner, but we were at the house when he came in. 

(48) Q. When was that in terms of time? A. It was 
in the fall of—This ’71? 

Q. Yes. A. ’70. It was around, about this time about 
a year ago, perhaps. He was ordered out. 

Q. Did he say why? A. No. 

Q. Did he say anything about the two thousand shares 
of A T & T? A. No. 

Q. Did you ask? A. No. 

Q. Subsequent to then, did you make any inquiries as 
to the two thousand shares? A. Who would we ask? No. 
We knew the shares were sold. 

Q. By whom, when? A. The telephone company, Hertz, 
Warner or whoever. I don’t know. 

Q. What did you learn about the shares and when did 
you learn it? A. There isn’t anything else to relate, only 
that the shares were gone, they were not there, that they 
were sold. 

(49) Q. How did you come to learn this? Did some¬ 
one at Hertz, Warner tell you, someone at the telephone 
company tell you, or what? A. I don’t know how we got 
the information or how we got to know about it. 

Q. Did you ever write to Hertz, Warner & Company 
to ask for the return of the shares? A. No. 
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Q. During the year 1969, up to October, when these 
agreements were executed, did Mr. Cohn tell you that he 
was very active in the business of Hertz, Warner & Com¬ 
pany? A. We know he was active. He didn’t probably tell 
us in his own words, but by the hours that he had kept. 

Q. You knew at that time that he was very busy there ? 
A. Yes, right. The first one in and the last one out. 

Q. Mrs. Fine, for the period starting in 1969 through 
the present, does Peerless Mills, Inc. have records of all 
of its holdings of A T & T stock and related securities of 
the American Telephone & Telegraph Company? (50) A. 
Do they have records? 

Q. Of holdings throughout that period. A. Of course 
they do. 

Q. Would you produce those, please. Do you happen 
to know if the records are kept by certificate numbers or by 
shares? A. Our accountant takes care of everything. 

Mr. Fleming: Well, based on some of the items 
that I have called for today, T may have further 
questions in connection with this case and this mat¬ 
ter. But as of now, since apparently none of these 
records have been brought with the plaintiffs today, 
in light of the fact that this has gone on for some 
time, I have no further questions at this time, and 
I will have to examine the documents in question 
before I can pursue the matter further. 

(Whereupon, the deposition was adjourned sine 
die.) 

Subscribed and sworn to before me this.day of 

.. 1971. 


Notary Public 
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(51) State of New York | 

County of New York$ 

I, Stewart Nissenbaum, a Notary Public within and 
for the State of New York, do hereby certify: 

That Margaret Fine, the witness whose deposition is 
hereinbefore set forth, was duly sworn by me and that such 
deposition is a true record of the testimony given by such 
witness. 

I further certify that I am not related to any of the 
parties to this action by blood or marriage and that I am 
in no way interested in the outcome of this matter. 

In Witness Whereof I have hereunto set my hand this 
14th day of October, 1971. 


Stewart Nissenbaum 


Stewart Nissenbaum 
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(52) Witness Index 

Name PAGE 

Margaret Fine . 3 

Exhibit Index 

Defendants page 

A-5 (id)—Document entitled “Resolution”. 15 

A-6 (id)—Document entitled “Securities Loan 

Agreement”. 18 

Plaintiff 

4 —Communication with AT & T. 27 


Defendant Third-Party Exhibit A 

Financial Statement of Hertz, Warner & Co. 

November 2,1969 
(PHOTOSTAT) 

(See opposite ) 








December 29, 1969 


Hertz, Warner & Co. 

New York, New York 

We have examined the statement of financial 
condition of Hertz, Warner & Co. as of 
November 2, 1969. Our examination was made 
in accordance with the regulations prescribed 
for audit by the New York Stock Exchange and 
with generally accepted auditing standards. 

It accordingly included a review of the system 
of internal control and the procedures for 
safeguarding securities and such tests of the 
accounting records and such other auditing 
procedures as we considered necessary in the 
circumstances. 

In our opinion, the accompanying statement 
of financial condition presents fairly the 
financial position ot Hertz, Warner & Co. at 
November 2, 1969, in conformity with 
generally accepted accounting principles 
applied on a basis consistent with that 
of the preceding year. 

Robert Mirsky & Co., CPA 


Financial Statement 

NOVEMBER 2, 1969 


Hertz, Warner & Co. ; 

TWO BROADWAY, NEW YORK, N.Y. 10004 

New York Stock Exchange American Slock Exchange ; 

Philadelphia- Baltimore-Washington Slock Exchange • 

Midwest Slock Exchange National Slock Exchange 

Boston Slock Exchange Pacific Coast Slock Exchange . 







Hertz, Warner & Co. 

STATEMENT OF FINANCIAL CONDITION 

As of November 2, 1969 


ASSETS 


I 


Current Assets 


Cash (Includes $353,000 clearing fund deposits). $ 2,048,717 

Drafts with securities attached deposited for collection. 1,571,807 

Receivable from brokers and dealers. 15,447,456 

Receivable from customers on secured and cash accounts. 19,281,032 

Market value of securities owned: 

United States Government, state and municipal bonds. 1,446,170 

Other securities. 9,755,588 

Current assets. 212,040 

Total Current Assets. 


Other Assets 

Investment in corporate affiliate. 

Exchange memberships at market value. 

Furniture, fixtures and equipment (net of accumulated depreciation of $138,226). 
Miscellaneous assets . 


Total Other Assets 
Total Assets . 


$49,762,810 


2 , 000,000 

1,415,000 

281,074 

12,500 

3,708,574 

$53,471,384 


LIABILITIES AND CAPITAL 


Current Liabilities 

Collateralized bank loans . 

Uncollateralized bank loans . 

Payable to brokers and dealers. 

Payable to customers: 

Free credit balances . 

Fully secured and cash accounts. 

Market value of securities sold for firm account 
Current liabilities . 

Total Current Liabilities. 


$23,775,000 

1,430,511 

11,308,606 

1,198,980 

3,455,289 

765,297 

1,251,185 


$43,184,868 


Capital 

Subordinated loans payable. 

Capital . 

Total Capital . 

Total Liabilities and Capital 


4,383,715 

5,902,801 


_10,286,516 

$53,471,384 
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SECURITIES LOAN AGREEMENT 
between 

Peerless Mills, Inc. & Paul Cohn 

Peerless Mills, Inc. has this day loaned to Paul Cohn 
2,000 shares common stock of the American Telephone & 
Telegraph Co. Paul Cohn may contribute the same to the 
firm of Hertz, Warner & Co. (hereinafter referred to as the 
“Firm”) as a contribution of capital by him, or make the 
same available to the Firm as part of the Firm’s assets 
and such securities may be held, pledged, sold, transferred, 
disposed of or otherwise dealt with by the Firm as partner¬ 
ship property in like manner as though Paul Cohn had so 
contributed or made available his own securities. Paul 
Cohn individually undertakes and agrees that on November 
1, 1970, he will repay said loan by returning to Peerless 
Mills, Inc. a like amount of stock or cash and will pay or 
assign to Peerless Mills, Inc. the amount ot any cash or 
stock dividends or rights which Peerless Mills, Inc. would 
otherwise lose by reason of the transaction evidenced here¬ 
by. Unless otherwise specified in writing, by November 1, 
1970, this agreement shall automatically be extended for 
an additional one-year period. Peerless Mills, Inc. shall 
have the right to have returned to them by Paul Cohn at. 
any time on demand securities of the same kind and amount 
as any of the securities enumerated in this agreement, pro¬ 
vided that he assigns and delivers to Paul Cohn in place 
thereof, other securities of equal market value or cash 
equal to the market value of the securities so returned, and 
all the provsions of this agreement shall apply to such sub¬ 
stituted securities or cash to the same extent as though they 
or it were all or part of the securities initially loaned. 
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Peerless Mills, Inc. does not reserve or retain any prop¬ 
erty right in the cash and stock loaned but their rights 
hereunder shall consist solely of the contractual right 
against Paul Cohn individually to the repayment of said 
loan in the manner hereinabove specified; and the Firm 
shall not be under any liability to Peerless Mills, Inc. by 
reason of this agreement nor shall it be under any obliga¬ 
tion whatsover to Peerless Mills, Inc. on account of said 
cash and stock or any interest thereon, stock dividends or 
rights received by Paul Cohn or the Firm. 

The term “the Firm”, as used in this agreement shall 
mean the firm of Hertz, Warner & Co., as presently con¬ 
stituted or as it may be hereafter constituted from time to 
time and also any firm which may succeed to its business. 

Paul Cohn Peerless Mills, Inc. 


Paul Cohn, Borrower Peerless Mills, Inc. 

By: A. C. Fine 


A. C. Fine, President 


[seal] 


Dated: 1/31, 1969 
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To: 

All Partners, Branch Managers and Account Executives 
From: 

Henry Warner 

Hertz, Warner & Company has decided to “change its 
spots.” We intend to concentrate our talents, energy and 
capital in the professional areas of the brokerage business 
as follows: 

1. Investment Banking 

2. Institutional Sales 

3. Investment Advisory 

4. Arbitrage 

5. Market Making 

We will consolidate our retail activities at Two Broad¬ 
way where we accommodate about seventy Account Execu¬ 
tives. We plan to permit our managers together with their 
Account Executives in the branches to negotiate new ar¬ 
rangements. The firm will assist in every way humanly 
possible to make the transition a smooth one. 

Hertz, Warner & Company intends to maintain two 
memberships on the New York Stock Exchange, three on 
the American and one each on the Boston, Philadelphia- 
Baltimore-Washington, Midwest, National and Pacific 
Coast Stock Exchanges. The full clearing operations will 
be retained to attend the new “product mix.” 


Date: January 27, 1969 

























